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When tax-hungry states spot taxable 
corporations then come hurry calls 
for the corporations’ lawyers. And 
the most experienced corporation 
lawyers know the way to bring order 
and simplicity to client’s state tax and 


report details is through the Corpor- 


ation Trust system of statutory repre- 


sentation and corporate protection. 


100% —not merely of his in- 
come, but of all he’s got to 
make an income with, of his 
time, of his strength, of his 
very life—a young man lends 
to the nation—your nation— 
when he is drafted or volun- 
teers. 100% ... «. 108%... 
100% . .. Keep that in mind 
when you’re figuring what 
percent of your money- 
income you should put into 
War Bonds. 


















This magazine 
is published to promote 
sound thought in economic 
legal and accounting prin- 
ciples relating to all federal 
and state taxation. To this 
end it contains signed articles 
on tax subjects of current 
interest, reports on pending 
state tax legislation, inter- 
pretations of tax laws, and 
other tax information, book 
reviews, etc. 
















The editorial policy is to 
allow frank discussion of tax 
issues. On this basis contri- 
butions are invited. Care will 
be exercised in checking the 
accuracy of data printed, but 
responsibility is not assumed 
for the contents of the 
articles or for the opinions 
expressed therein. 
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Robert S. Holzman, “Our Army of Taxpay- 
ers—The Armed Forces,’ beginning on page 
138, is a tax accountant in New York City 
and in charge of the tax department of 
Schenley Distillers Corporation. 


Henry B. Fernald, C. P. A., “Depletion under 
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Tax Chips 


The answers to these questions are based on cases recently decided aid 
in each instance the citation is given. 


ok * *K *k *k 


We have been overstating our inventories since 1928. 
Upon audit by the Commissioner certain deficiencies were de- 
termined for the year 1936; but in the year 1935 on the same 


basis we over-paid our tax. May we offset the over payment 
against the deficiencies? 


Yes. The theory of recoupment will apply.—43-1 usrc 
| 9269. 


ok * *K * ok 


Is a 99-year lease, acquired from the fee owner of the land 
with improvements therein, and rented to stores and offices 


by a lawyer who devoted his full time to the practice of law, 
a capital asset? 


No. It is a depreciable asset used in trade or business.— 
43-1 ustc J 9270. 


“ * * * * 


Do we have to pay double time for the seventh consecutive 
day of work on war production? 


No. Under Executive Order 9240 double time need be paid 
only where all seven days fall in the same workweek. This 
interpretation by the Secretary of Labor overrules a prior in- 
terpretation which held that overtime had to be paid for the 
seventh consecutive day of work even though it fell in a second 
workweek. The Secretary expressly states that payments 
previously made in accordance with the prior interpretation are 


deemed to have been made in compliance with the Executive 
Order. 


> K ok * *K 


Can we pay the Victory Tax of our employees without 
approval of the N. W. L. B. or Commissioner of Internal Rev- 
enue under wage stabilization program? 


No. The payment of the 5% Victory Tax by the employer 
on behalf of his employee without deducting it from the em- 
ployee’s pay is a wage salary increase. 


2K K ok * ok 


Our sole shareholder is a party to a written contract with 
two corporations whereby our profits are paid over to the 
other two corporations. We maintain that we are operating 


under a contract restricting the payment of dividends by us. 
Are we correct? 


No. Your corporation is not a party to the contract 


between the other corporations. The corporate entity cannot 
be disregarded—43-1 ustc J 9301. 


More Tax Chips on page 168 




















amended to authorize under certain circum- 
stances, a departure from the ordinary procedure 
with regard to the taking of depreciation as a business 
expense deduction on income tax returns. By this 
amendment, special consideration was given, for both 
income and excess profits tax purposes, to depreciation 
on certain assets, to provide for amortization of the 
cost of “emergency facilities” 
necessary for national defense. 
Generally speaking, this revi- 
sion permits the write-off of the 
cost of such facilities over a five- 
year period, instead of the previ- 
ous requirement that it be made 
through the ordinary deprecia- 
tion and obsolescence deduc- 
tions, based on the application 
of established rates whereby an 
asset would be fully depreci- 
ated, for tax purposes, at the 
termination of its estimated use- 
ful life. 


|: THE year 1940, the Internal Revenue Code was 


The privilege of amortizing 
emergency facilities, however, 
was specifically limited in the 
Revenue Act of 1940, among 
other things, as to the type of 
taxpayer so authorized, the 
facilities subject to this amortization, and with regard 
to time of acquisition. Only corporations were per- 
mitted to take advantage of the five-year amortiza- 
tion privilege. Moreover, only such land, buildings, 
machinery, equipment, or parts thereof, or construc- 
tion, reconstruction, erections or installations as were 
completed after June 10, 1942, or which were acquired 
after such date, and with respect to which certificates 
of necessity as national defense facilities were issued, 
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were subject to this amortization. 

The authorization of an amortization deduction in 
the aforementioned manner was provided in Sec- 
tion 124 of the Internal Revenue Code. Provision 
therefor was made by adding that section to the 
Internal Revenue Code by Section 302, of the Second 
Revenue Act of 1940 (Public No. 801—76th Congress, 
Chapter 757, 3rd Session—H. R. 10413), approved 
October 8, 1940. Prior to the 
enactment of the Revenue Act 
of 1942, amendments had been 
made to certain subsections of 
Section 124, I. R. C., by Pubiic 
No. 3—77th Congress, Chap- 
ter 3, lst Session—H. J. Res. 80, 
approved January 31, 1941; 
Public Law 285—77th Con- 
gress, Chapter 464, Ist Session 
—H. J. Res. 235, approved Oc- 
tober 30, 1941; and Public 
No. 436—77th Congress, Chap- 
ter 41, 2nd Session—H. J. 
Res. 257, approved February 6, 
1942. These amendments, how- 
ever, were made with a view 
generally toward simplifying 
the mechanics of certification of 
the facilities, and did not sub- 
stantially enlarge or curtail the 
basic plan for amortization of war facilities. 

The deduction for amortization of emergency facili- 
ties subsequently was extended by Section 155 of the 
Revenue Act of 1942 (Public Law 755—77th Congress, 
Chapter 619, 2nd Session—H. R. 7378). This exten- 
sion substantially revised Section 124, I. R. C., and 
also added new sections to Supplements E and F of 
the Internal Revenue Code, relating to trusts and 
estates, and partnerships, respectively. By the terms 
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of subsection (i), Section 155 of the Revenue Act of 
1942, the amendments made by Section 155 became 
“effective as of October 8, 1940.” 


Taxpayers Entitled to Amortization Deductions 


Limitations on the use of paper make inadvisable 
the reproduction of the now extensive Section 124, 
I. R. C., as revised by Section 155 of the Revenue Act 
of 1942. For immediate consideration, however, it 
may be stated at this time that the group of taxpayers 
authorized to use the amortization method of deduc- 
tion has been considerably enlarged to include all 
taxpayers. Formerly, the opening sentence of Sec- 
tion 124, I. R. C., subsection (a) read: 

“(a) General Rule.—Every corporation, at its election shall 
be entitled to a deduction with respect to the amortization of 
the adjusted basis of any emergency facility (as defined in 
subsection (e)), based on a period of sixty months.” (Empha- 
sis added.) 

As revised by the Revenue Act of 1942, the opening 
sentence of Section 124, I. R. C., subsection (a) now 
reads: 

“(a) General Rule.—Every person, at its election shall be 
entitled to a deduction with respect to the amortization of 
the adjusted basis (for determining gain) of any emergency 
facility (as defined in subsection (e)), based on a period of 
sixty months.” (Emphasis added.) : 

As indicated above, the scope of the amortization 
provisions was extended so as specifically to cover 
facilities by estates, trusts and partnerships. The 
extension of amortization privileges insofar as trusts 
and estates are concerned is provided by subsec- 
tion (g) of Section 155 of the Revenue Act of 1942, 
which adds a new Section 172 to Supplement E of 
Chapter 1 of the Internal Revenue Code, reading as 
follows: 


“The benefit of the deduction for amortization of emergency 
facilities allowed by Section 23 (t) shall be allowed to estates 
and trusts in the same manner and to the same extent as in the 
case of an individual. The allowable deduction shall be appor- 
tioned between the income beneficiaries and the fiduciary under 
regulations prescribed by the Commissioner with the approval 


of the Secretary.” 

This authorization to trusts and estates to take the 
amortization deductions is further clarified by sub- 
section (f) of Section 155 of the Revenue Act of 1942, 
which reads as follows: 

“(f) Life Tenant and Remainderman.—Section 124 is amended 
by inserting at the end thereof the following new subsection: 

‘Life Tenant and Remainderman.—In the case of prop- 
erty held by one person for life with remainder to another 
person, the deduction shall be computed as if the life 
tenant were the absolute owner of the property and shall 
be allowable to the life tenant.’” 

The extension insofar as partnerships are concerned 
is provided by subsection (h) of Section 155 of the 
Revenue Act of 1942, which adds a new Section 190 
to Supplement F of Chapter 1 of the Internal Revenue 
Code, reading as follows: 
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“In the case of emergency facilities of a partnership, the 
benefit of the deduction for amortization allowed by section 
23 (t) shall not be allowed to the members but shall be allowed 
to the partnership in the same manner and to the same extent 
as in the case of an individual.” 

From the foregoing revisions, a principal change in 
the allowance of amortization for emergency facilities 
will be noted. This change extends the scope and 
the enjoyment of the amortization privileges to “per- 
sons,” instead of “corporations,” alone, as theretofore 
provided. Moreover, in order more fully to clarify 
the extension to persons other than individuals and 
corporations, trusts and estates, and partnerships are 
specifically included within the group of taxpayers 
allowed to take a deduction for amortization of defense 
facilities. Wath regard to this change, the report of 
the Ways and Means Committee of the House of Rep- 
resentatives (Page 33, Report No. 2333, 77th Congress, 
2nd Session) makes the following comment: 


“The present law confines this allowance to corporations on 
the ground that only corporations are subject to the excess- 
profits tax. Recent increases in individual tax rates, coupled 
with the increases contained in the bill, however, lay such a 
substantial burden upon noncorporate business engaged in war 
production that it seems only equitable to provide amortiza- 
tion for their emergency facilities as well as those used by 
corporate business.” 

The report of Finance Committee of the Senate 
(Page 41, Report No. 1631, 77th Congress, 2nd Ses- 
sion), regarding this extension, states: 


“The increases in individual rates in the House bill lay such 
a substantial burden upon noncorporate businesses engaged in 
war production that it seemed only equitable to allow amor- 
tization for their emergency facilities as well as those used by 
corporate businesses.” 


Facilities Subject to Amortization 


Another important revision in the amortization pro- 
visions relates to the time of completion or acquisition 
of the facilities. The former law limited the applica- 
tion of the amortization provisions to facilities com- 
pleted or acquired subsequent to June 10, 1940. The 
Revenue Act of 1942 has granted more liberal treat- 
ment with regard to facilities subject to amortization, 
by extending the completion or acquisition period 
covered by the amortization provisions. Instead of 
the former limitation of the amortization coverage to 
facilities completed or acquired after June 10, 1940, 
the Revenue Act of 1942 extends the time to include 
the entire period from and after January 1, 1940, to 
the end of the emergency period as proclaimed by the 
President. 

Section 124 (b) of the Internal Revenue Code 
formerly provided that, conditioned upon doing so 
within the time prescribed in order to become eligible 
to take advantage of the amortization privileges, the 
taxpayer could elect to commence to take the amortiza- 
tion deduction during either the month following the 
month in which the facility was completed or ac- 
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quired, or during the succeeding taxable year ; and that 
such election could be made simply by filing a written 
statement to that effect in the return for the taxable 
year in which the facility was completed or acquired, 
or in the event of election to take the amortization 
deduction and to begin such period with the next 
succeeding taxable year, the election could be made 
by filing a statement to that effect in the return for 
such succeeding taxable year. In any event, as indi- 
cated above, the privilege of amortization and the re- 
quirement as to time of election applied only to 
corporate taxpayers. 

The former requirement as to the time of election 
to take amortization deductions on facilities completed 
or acquired by corporations after June 10, 1940 was not 
revised. The extension of the amortization coverage, 
however, was coupled with special provisions with 
regard to the time for the election to become available 
with regard to facilities completed or acquired by any 
taxpayer between December 31, 1939 and January 1, 
1942, except as to facilities completed or acquired by 
corporations after June 10, 1940. In the cases of 
emergency facilities completed or acquired by corpo- 
rations between January 1, 1940 and June 10, 1940, 
inclusive, and facilities completed or acquired by per- 
sons other than corporations between January 1, 1940 
and December 31, 1941, inclusive, taxpayers, in order 
to be eligible to elect to take advantage of the amorti- 
zation privileges, must file a written statement to that 
effect with the Commissioner of Internal Revenue be- 
fore the expiration of six months after the date of 
enactment of the Revenue Act of 1942. The limitation 
on the time for taxpayers to make their elections to 
avail themselves of the amortization privileges with 
regard to facilities completed or acquired subsequent 
to December 31, 1941, in the case of non-corporate 
taxpayers, and subsequent to June 10, 1940, in the case 
of corporate taxpayers, is, under the Revenue Act of 
1942, the same as formerly provided when corpora- 
tions, alone, were permitted to enjoy the amortization 
privileges. 

The respective committee reports of the House and 
Senate indicate the intention of Congress with regard 
to the changes in the completion or acquisition period 
covered by the amortization provisions. The House 
Report, at pages 33 and 34, states: 


“* * * the bill allows individuals and partnerships to amor- 
tize emergency facilities completed or acquired after December 
31,1939 * * *, 

“The allowance of amortization to corporations is confined 
by the present law to emergency facilities the construction of 
which was completed or which were acquired after June 10, 
1940, It has been shown that this date excludes some merito- 
rious cases in which emergency facilities were completed prior 
thereto. Consequently, the bill extends the amortization allow- 
ance to corporations with respect to such facilities completed 
Or acquired after December 31, 1939.” 
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The Senate Report, at page 41, states: 


“In the case of a facility completed or acquired before Janu- 
ary 1, 1942, by a person other than a corporation, the election 
to take amortization must be made within 6 months after the 
enactment of the revenue bill of 1942 * * *, 


“The amortization provision was extended in the case of a 
corporation to cover facilities acquired after December 31, 
1939, and before June 11, 1940. The present law confines the 
allowance in the case of corporations to facilities completed 
or acquired after June 10, 1940. Election to take amortization 
with respect to such facilities must be made before the expi- 


ration of 6 months after the enactment of the revenue bill of 
942 * = = : 


A change in the definition of the term “emergency 
facility” also was made by Section 155 of the Revenue 
Act of 1942. This change, however, was made for the 
sole purpose of bringing the definition of “emergency 
facility” in conformity with enlarged scope of the 
amortization facilities. Consequently, no change was 
made in the definition of the term “emergency facility” 
in so far as the physical nature of the facilities subject 
to amortization is concerned. 

Thus with regard to the physical nature, “emergency 
facility,” as heretofore, includes such part of any 
facility, land, building, machinery or equipment, or 
part thereof, as was constructed, reconstructed, erected, 
installed or acquired during the “emergency period,” 
and with respect to which a certificate of necessity, 
in the interest of national defense, was issued by the 
Secretary of War or the Secretary of the Navy. 

Under the law as it formerly existed, the term 
“emergency facility” included only facilities acquired 
or completed by corporations after June 10, 1940. As 
amended, the term now includes all facilities, or part- 
nerships, which were acquired or completed by any 
taxpayer after December 31, 1939 and with respect to 
which proper certificates of necessity were issued. As 
to those facilities acquired by taxpayers other than 
corporations after December 31, 1939, and by corpora- 
tions after June 10, 1940, the formalities regarding 
election of amortization and application for certifica- 
tion of necessity in the interest of national defe <e, 
have been somewhat standardized. However, in the 
case of emergency facilities completed or acquired by 
a corporation partly before June 11, 1940 and partly 
after June 10, 1940, special treatment is given to the 
part completed or acquired prior to June 11, 1940, in 
that that part of the facility which was completed or 
acquired during the period between January 1, 1940 
and June 10, 1940, inclusive, is treated as a separate 
facility and is deemed to have been completed on 
June 10, 1940 regardless of the fact that the entire 
facility was not completed until after that date. 

Notwithstanding the fact of completion within the 
above mentioned periods, of facilities which were used 
in the furtherance of national defense, however, recog- 
nition of the facilities as being necessary in the interest 
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of national defense, in the form of certification thereof 
by the Secretary of War or the Secretary of the Navy, 
must be obtained. This recognition is conditioned 
upon the completion of certain prescribed formalities, 
embracing the filing of an application for a certificate 
of necessity and the issuance of the certificate within 
certain maximum periods of time. 

The general rule with regard to the period of filing 
of the application for a certificate of necessity requires 
that the application be “filed” before the expiration of 
six months after the beginning of such construction, 
reconstruction, erection, or installation, or the date of 
such acquisition, or before December 1, 1941, which- 
ever is later, except that— 

“(A) in the case of an emergency facility completed or 


acquired by a corporation after December 31, 1939, and before 
June 11, 1940, such certificate shall have no effect unless an 


application therefor is filed before the expiration of six months * 


after the date of the enactment of the Revenue Act of 1942, and 

“(B) in the case of an emergency facility completed or 
acquired by a corporation after December 31, 1939, by a person 
other than a corporation, such certificate shall have no effect 
unless an application therefor is filed before the expiration of 
six months after the beginning of such construction, recon- 
struction, erection, or installation or the date of such acquisi- 
tion, or before the expiration of six months after the date of 
the enactment of the Revenue Act of 1942, whichever is later.” 


Exceptions “(A)” and “(B)” set forth above were 
necessitated by the fact that with respect to the facili- 
ties commenced or acquired by corporations between 
January 1, 1940 and June 10, 1940, and by all other 
taxpayers prior to the Revenue Act of 1942, no appli- 
cation for a certificate of necessity properly could have 
been made. In this regard, the House and Senate 
Reports at pages 100 and 126, respectively, state: 


‘“* * * this section amends section 124 (f) (3) of the code 
so as to provide a limitation period for the filing of applications 
for certificates of necessity (1) in the case of facilities acquired 
or completed * * * by corporations after December 31, 1939, 
and before June 11, 1940, and (2) in the case of facilities 
acquired or completed by persons other than corporations 
after December 31, 1939. Under section 124 (f) (3) in its 
present form, the 6-month period after the acquisition or after 
the beginning of construction will have expired with respect 
to case (1), and may have expired with respect to case (2).” 


A further limitation on the recognition of a facility 
as an “emergency facility” subject to amortization is 
provided by the Revenue Act of 1942, which states 
that: 


“In no event and notwithstanding any of the other provi- 
sions of this section, no amortization deduction shall be allowed 
in respect of an emergency facility for any taxable year— 

“(C) unless a certificate in respect thereof under paragraph (1) 
shall have been made (i) prior to the filing of the taxpayer’s 
return for such taxable year, or prior to the making of an 
election pursuant to subsection (d) (3) [relating to possible 
election to take amortization deductions after termination of 
the emergency period, where no election previously was made] 
or subsection (d) (6) [relating to election to take amortiza- 
tion deductions if emergency period ends before completion 
of construction, etc.] of this section to take the amortization 
deduction, or (ii) before December 1, 1941, whichever is later; 
or 

“(D) in the case of an emergency facility completed or 
acquired by a corporation after December 31, 1939, and before 
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June 11, 1940, unless a certificate in respect thereof * * * shall 
have been made prior to the expiration of twelve months after 
the date of enactment of the Revenue Act of 1942; or 

“(E) in the case of an emergency facility completed or 
acquired after December 31, 1939, and before January 1, 1943 
by a person other than a corporation, unless a certificate in 
respect thereof * * * shall have been made (i) prior to the 
expiration of nine months after the last date upon which an 
application for such certificate may be filed, or (ii) prior to 
the expiration of twelve months after the date of enac!ment 
of the Revenue Act of 1942, whichever is later.” 
added.) [Matter in brackets added.] 


(Emphasis 


In connection with the foregoing, attention is 


- directed to the distinction between subparagraphs (A) 


and (B), on the one hand, and (C) and (D) and (E) 
on the other. In the former cases, the time of appli- 
cation for the certificate is of paramount importance; 
whereas, in the latter cases, the time of issuance of 
the certificate is the essential point of consideration. 
Attention is directed, also, to the fact that the periods 
within which the certificates must be issued by the Sec- 
retary of War or the Secretary of the Navy, are stated 
in the alternative, thus providing opportunities to 
obtain, in the future, certificates of necessity with re- 
gard to facilities completed or acquired in the future, 
or during the extended earlier period with respect to 
which emergency facilities became subject to amorti- 
zation; and, yet, without disturbing the former re- 
quirements as to filing the application for the certificate 
of necessity, and as to the obtaining of such certifi- 
cates of necessity covering facilities completed or ac- 
quired by corporations prior to the enactment of the 
Revenue Act of 1942, and subsequent to June 10, 1940. 


Here again, it was recognized by Congress that with 
respect to facilities completed or acquired by taxpayers 
during the extended period of allowance of amortiza- 
tion, the issuance of the certificate of necessity prop- 
erly could not have been made, or anticipated to be 
lawfully effective, during the taxable years 1940 and 
1941, since the tax returns for those years would have 
been filed prior to the extension provided in the Rev- 
enue Act of 1942; nor could such certificate have been 
made, or anticipated to be lawfully effective, prior to 
the specific date of December 1, 1941, which date pre- 
viously had been designated in the Internal Revenue 
Code as a final effective date for use of certificates of 
necessity issued upon application therefor, subsequent 
to June 10, 1940, and more than six months after the 
beginning of the construction or the dates of acquist- 
tion of the facilities. Thus, in order to avoid the 
futility of extending the amortization provisions to 
persons who would have followed procedure that 
would have been impossible of fulfillment by reason 
of the expiration of time, Congress added additional 
alternatives which are set forth above. 

In any event, the former provisions with regard to 
the effectiveness of certificates of necessity covering 
(Continued on page 176) 
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the Internal Revenue Code a new subchapter 
entitled; Subchapter D, Victory Tax on Indi- 
viduals. To some employers it means additional pay- 
roll and tax accounting problems and to others it presents 
something entirely new. Regulations have not been 
released up to the time this article is being written but 
an attempt will be made to anticipate requirements for 
both types of employers in the light of the law, and 
legislation that presented somewhat similar questions, 
i. e., tithe VIII of the Social Security Act, and the 
Insurance Contributions Act. 


S ECTION 172 of the Revenue Act of 1942 adds to 


An employer is a person for whom an individual per- 
forms any service, of whatever nature, as the employee 
of such person. Sec. 465(e). Wages means all remunera- 
tion for services performed by an employee for his 
employer whether paid in cash or some other medium. 
Excluded from the definition of wages is compensa- 
tion paid to: agricultural labor (the same employees as 
are exempt from the Insurance Contributions Act) ; 
domestic servants in a private home, local college club, 
or local chapter of a college fraternity or sorority; an 
employee performing casual labor not in the course of 
the employer’s trade or business; an employee of a 
nonresident alien employer, if such employer is not 
engaged in trade or business in the United States; an 
employee of a foreign government or wholly owned 
instrumentality thereof; and an employee, the major 
part of whose services during the calendar year are 
performed outside the United States. Sec. 465(b). 
Thus, it will be seen that clubs, other social organiza- 
tions, religious, educational, and charitable organiza- 
tions are affected. 


The law provides that 5% of the wage payment in 
excess of a specific exemption shall be withheld. 


“There shall be withheld, collected, and paid upon all wages 
of every person, to the extent that such wages are includible in 
gross income, a tax equal to 5 per centum of the excess of each 
payment of such wages over the withholding deduction allow- 
able under this part. This subsection and subsection (c) shall 
not be applicable in any case provided for in section 143, except 
in the case of wages paid to residents of a contiguous country 
who enter and leave the United States at frequent intervals.” 


Sec. 466(a) 1. R. C. 
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The specific exemption is $624 a year for every indi- 
vidual and is applied in the following manner: 


Payroll period Exemption 
ee 
EE hers egw eee aw 24 
Semi-nonthly .............. .@ 
SE 52s onan wide sake $2 
| eee ee eer? 156 
wemi-qmnmaliy ..........+.6. 312 
PE 058s hunger wiionee 624 


A payroll period is a period for which a payment of 
wages is ordinarily made to the employee by his em- 
ployer. Sec. 465(a). 


For payroll periods less than a week, the weekly 
exemption is applied to the sum of the payments during 
the week. 


If the payroll period is other than above, the ex- 
emption is obtained by the use of the following formula: 
$624 * number of days in period 
i = exertion 
365 
Include Sundays and holidays when counting num- 
ber of days in the period. 


In instances where payments are made without re- 
gard to any payroll period, the exemption is obtained 
as follows: 

Select the latest of the following dates: 

1. Date of last payment during the calendar 
year. 


N 


Date of commencement of employment 
during the calendar year. 
3. January Ist of such calendar year. 

From the date selected count the number of days to 
the time the current payment will be made, including 
Sundays and holidays which will give the days in the 
period. The same formula is again applied, i. e.: 

$624 X days in period 
—_________—_——— = _ exemption 
365 

The maximum exemption for a calendar year can- 

not be more than $624. Sec. 466(b) (1—5S). 
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Examples of the application and computation of the exemption and tax are as follows: 
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Semi- Semi- 
Weekly Bi-weekly monthly Monthly Quarterly annually Annually 
Wage Payment ..............: $60.00 $120.00 $130.00 $260.00 $780.00 $1,560.00 $3,120.00 
Exemption .... 12.00 24.00 26.00 52.00 156.00 312.00 624.00 








RR 6.5 si git 3 ak, Seacrest $48.00 $ 96.00 











a cine aucaun $ 2.40 $ 4.80 








John Doe works 4 days in the week and is paid $5 at 
the end of each day. 








4 payments of $5 each $20.00 
Weekly exemption 12.00 
Taxable wages........... $ 8.00 
Tax at 5% $ .40 


Richard Roe works 73 days, at the end of which time 
he is paid $511. 








Wage payment ... $511.00 
$624 X 73 
Exemption ——————_ = 124.80 
365 
se $386.20 
Tax at 5% $ 19.31 


In the case of weekly, bi-weekly, semi-monthly, and 
monthly payroll periods, the employer can save the 
time consumed in computations (which will be con- 
siderable where there are many employees), by using 
the tables in section 466(c)(1) provided for the em- 
ployers’ convenience. These show the amount of tax 
to be withheld from the gross amount of wages paid 
for each of the ordinary pay periods. 

The law requires the employer to keep such records 
as the Commissioner of Internal Revenue shall pre- 
scribe by his regulations. The wording of the law is 
almost identical with section 2709 of the Internal Rev- 
enue Code which requires records for Insurance Con- 
tributions Act purposes. The Commissioner in his 
regulations 106, section 402.609, states no particular 
form is prescribed, but the records must reflect all 
remuneration, cash or other medium, name, address, 
total amount of wage payment, date of payment, period 
covered, amount of tax withheld, and information not 
pertinent to the Victory Tax. In view of the simi- 
larities of these provisions of the Act and the Code, 
and other factors which will be covered, it will be seen 
that all of these provisions, other than those not per- 
tinent to the Victory Tax, will be necessary to fulfill 
the requirements of the Act. 


$104.00 














$208.00 $624.00 $1,248.00 $2,496.00 














5.20 $ 10.40 $ 31.20 


$ 62.40 





$ 124.80 








Employers will be required to file a quarterly return 
of the tax withheld on form V-1 and pay the tax to the 
Collector of Internal Revenue on or before the last 
day of the month following the calendar quarter, i. e., 
April 30, July 31, October 31, and January 31. Sec. 
468. A statement on form V-2 must be given to the 
employee on or before January 31 of the following 
year, but if the employment is terminated at any time 
before the end of the calendar year such statement 
must be given within thirty days of the last payment. 
A duplicate copy of all forms V-2 issued during the 
calendar year and at the end of the year must be filed 
with the final return (form V-1) for the calendar year. 
A form V-3 will be used to reconcile the four forms 
V-1 with the several forms V-2. The law requires 
form V-2 to reflect: period covered by it, wages paid 
during the period, tax withheld, and such other infor- 
mation as the Commissioner may require. Sec. 
468, and 469(a) and (b) and Treasury Decision 5187. 
The procedure resembles that in 1937 under the Social 
Security Act in filing forms SS1, SS2 and SS2a except 
for the periods covered by the forms and the receipts 
to employees. Section 470 provides penalties for fail- 
ure to furnish a receipt. In the case of employees sub- 
ject to the Victory Tax, form V-2 replaces form 1099. 

Those employers who have been subject to the In- 
surance Contributions Act will have to add another 
column to their payrolls and individuals’ earnings rec- 
ords to reflect the Victory Tax deduction, and make 
provision for the issuance and filing of receipt forms 
V-2. The following exposition should aid in solving 
many of the problems encountered by new employers 
and those not subject to the Insurance Contributions 
Act. Those employers not subject to the Insurance 
Contributions Act can ignore the references to social 
security numbers, and deductions and receipts there- 
under. 

There are a large number of forms for both manual 
and machine methods of keeping records which can 
be obtained from commercial stationers. If these do 
not suit the particular needs of the organization forms 
can be drafted. It is preferable to have a permanent 
history record of each employee, carrying such infor- 
mation as is deemed essential, but it should reflect at 
least the employee’s name, address, social security 
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Individual’s Earnings Record number, date and place of 


birth, color, citizenship, sex, 
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[om WAR is different from other wars. We 
have often heard that said. For one thing, 
soldiers must now pay income taxes on the 
wages of Mars. 

The Revenue Act of 1942 sets personal exemptions 
of $500 for single persons, while marital exemptions 
are $1200;* or, in the latter instance, an average of 
$600 per each, as both spouses now may be working. 
By a curious coincidence, a private or seaman makes 
$50 per month, or per annum, $600. 

To start at the beginning, soldiers’ pay is subject 
to Federal income tax, if the warrior earns more than 
his statutory exemption. “Pay of persons in the mili- 
tary or naval forces of the United States . . . (is) 
income to the recipient.” ? But how will the Commis- 
sioner of Internal Revenue in Washington know that 
Private Taxpayer in PagoPago is getting his $600? 
Don’t take a chance, soldier, he’ll know about it: “In 
the case of payments made by the United States to 
persons in its service (civil, military, or naval) of 
wages, salaries, or compensation in any other form, 
the return of information shall be made by the heads 
of the executive departments and other United States 
government establishments.” * Yet the soldier-tax- 
payer will get a break in the filing date of his return, 
if he is actually in service outside the country. “The 
due dates for filing income tax returns by prisoners 
of war or members of the military or naval forces on 
sea duty or outside continental United States, while 
they occupy such status, are indefinitely extended.” * 

Those in our armed forces abroad cannot claim that 
their wages are earned in a foreign country and hence 
are beyond the Federal taxing authority: they are, 
unfortunately, an exception to the generalrule: “The 
following items shall not be included and shall be 
exempt from taxation under this chapter: In the case 
of an individual citizen of the United States, a bona fide 
nonresident of the United States for more than six 
months during the taxable year, amounts received 
from sources without the United States (except 
amounts paid by the United States or any agency 
thereof ).” ® 





1 Revenue Act of 1942, Section 131. 

? Regulations 103, Section 19.22(a)-2. 

3 Regulation 103, Section 147-2. 

4 Public Law 490, enacteq March 7th, 1942. 
5 Internal Revenue Code, Section 116. 
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Dividends paid by American corporations to per- 
sons living abroad are ordinarily subjected to the non- 
resident withholding tax. Our fighters, however, are 
not treated similarly. “No withholding is required in 
connection with dividends payable to an officer of the 
United States Army, Navy, or Marine Corps, even 
though his address is outside of the United States, 
since such officer is required to be a United States 
citizen.” * It would appear that soldiers below the 
rank of commissioned officer, who had not yet attained 
citizen status, could not enjoy this exemption. 

By a pleasant fiction, a couple is considered to be 
living together as husband and wife on the necessary 
last day of their taxable year, even though the hus- 
band may be separated from her on that day by reason 
of his military service.® 

The new Victory Tax requires a withholding by 
every employer of 5% of all salaries in excess of $624 
per annum. Governmental workers are specifically 
included with employees subject to withholding tax, 
“except that such term shall not include remuneration 
paid for services performed as a member of the 
military or naval forces of the United States other than 
pensions and retirement pay.”® But withholding is 
required of private employers in cases where continued 


salary payments are made to former employees in the 
armed forces.’ 


Extension of Time For Filing Return 


Most people don’t mind the filing of the returns 
nearly so much as the payment of the resultant tax ; and 
here there is relief for the poor taxpayer—but not for 
the rich one. “The collection from any person in the 
military service of any tax on the income of such 
person, whether falling due prior to or during his 
period of military service, shall be deferred for a period 
extending not more than six months after the termina- 
tion of his period of military service if such person’s 
ability to pay such tax is materially impaired by 


reason of such service. No interest on any amount 





6 Internal Revenue Code, Section 143 (b). 

7 Ruling by Timothy C. Mooney, Deputy Commissioner of Internal 
Revenue, on November 21st, 1941. 

8 Regulations 103, Section 19.25-5. 
See also O. D. 357. 

® Revenue Act of 1942, Section 465. 

1% Ruling by Timothy C. Mooney, Deputy Commissioner of In- 
ternal Revenue, January 8th, 1943. 


He is ‘‘away on business.” 
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of tax, collection of which is deferred for any period 
under this section, and no penalty for nonpayment of 
such amount during such period, shall accrue for such 
period of deferment by reason of such nonpayment.” ™ 
It must be noted that this is not an automatic defer- 
ment. The warrior must file an application with his 
regular Collector of Internal Revenue on a prescribed 
form (see page 165) which, in effect, is a balance 
sheet of the taxpayer’s assets and liabilities. There 
appears to be an ironic joker here. The form states: 
“My present military service began on .......... 
for a period which will end on ........... ” Vast 
experience has shown the writer that the Bureau of 
Internal Revenue will ignore any form, answers to 
which are left blank; so be sure to show on your 
application the exact date on which the war will end. 


A soldier’s wife is not given the benefit of this de- 
ferment, even though the only wage-earner in the 
family has donned a uniform. “The Soldiers’ and 
Sailors’ Civil Relief Act of 1940, deferring collection 
during military service of income tax due from ‘per- 
sons in military service,’ is not applicable with re- 
spect to taxes owed by the wife of such person even 
though her ability to pay is materially impaired by 
reason of the service of her husband.” ?* 


Monthly Family Allowance 


A recent ruling has clarified the question of tax- 
ability of the “monthly family allowance” granted to 
the families of non-commissioned soldiers. “Under 
the provisions of the Servicemen’s Dependents Allow- 
ance Act of 1942, a ‘monthly family allowance’ may 
under certain conditions be payable to the dependent 
or dependents of certain enlisted members of the armed 
forces of the United States. That allowance consists 
of a contribution by the Government plus a further 
amount charged to the pay of the enlisted man. The 
amount charged to the pay the enlisted man has the 
same effect as an assignment by him to his dependents 
and should be included in his gross income to the same 
extent as if paid directly to him. It is not taxable 
to his dependents. The amount contributed by the 
Government to the serviceman’s ‘monthly family 
allowance’ is in the nature of a gift by the Govern- 
ment. It is not taxable either to the serviceman or to 
his dependents.” 


Amounts Paid by Employer 


Amounts paid by employers during the military 
service of the employee are taxable income to the 
recipient for Federal income tax purposes. For un- 
employment insurance tax purposes, however, such a 


_ 


" Soldiers’ and Sailors’ Civil Relief Act of 1940, Section 513. 
ak Se es 

S17, 3574. 

* Press Release 140. 
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payment is not subject to 
tax: “Payments made by 
an employer to persons in 
its employ who are called 
or voluntarily enlist 

for active military service 
with the armed forces of 
the United States have 
been held not to constitute 
‘wages’ under such Acts.” 3° 
All of the states have ruled 
that payments by employ- 
ers to those in military 
service are exempt from 
state unemployment insur- 
ance act contributions. Indi- 
ana was the first state to 
recognize the co-ed status 
of present-day soldiering: 
“For the purposes of unemployment compensation, 
WAAC’s, both officer candidates and auxiliaries, are to 
‘be considered as having entered the active military serv- 
ice of the United States’ to the same extent as members 
of the Army, Navy, Marines, and Coast Guards.” *® 

An employer may deduct such a payment from the 
tax return of his business: “Salaries paid by em- 
ployers during the present emergency to employees 
who are absent in the military or naval service 
but who intend to return at the conclusion of the 
emergency, are allowable deductions from gross in- 
come for Federal income tax purposes.” 1” 

A certain measure of additional tax relief for 
soldiers and sailors is provided in the latest revenue 
act: “So much of the amount received before the 
termination of the present war as proclaimed by the 
President, by personnel below the grade of commis- 
sioned officer in the military or naval forces of the 
United States as salary or compensation in any form 
from the United States for active service in such forces 
during such war, as does not exceed $250 in the case 
of a single person and $300 in the case of a married 
person or head of a family” is to be an additional allow- 
ance. “The determination, for the purposes of this 
paragraph, of the taxpayer’s status in the armed forces 
and his family status shall be made as of the end of 
the taxable year.” *® 





Robert S. Holzman 


Pensions, Annuities Excluded 


Another new section provides that “amounts re- 
ceived as a pension, annuity, or similar allowance for 
personal injuries or sickness resulting from active 





8.8. 7. 406. 


16 Indiana Unemployment Review, Volume IX, No. 8, August 1942. 
wy, 7. 3417. 


48 Revenue Act of 1942, Section 117. 
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service in the armed forces of any country” are to be 
excluded from taxable income.” 

Commissioned officers present a number of special 
problems in connection with income taxes. It has 
been held that “commutation of quarters and rental 
value of quarters occupied by officers of the army are 
not taxable income, since the government furnishes 
the quarters as a part of the military establishment.” *° 
Very recently this has been made applicable also to 
those under the rank of commissioned officer: “It is 
held that money allowance in lieu of subsistence and 
quarters, and the allowance for clothing, made by the 
United States Government to enlisted men and non- 
commissioned officers are not subject to Federal in- 
come tax.” 74. The General Counsel’s office has ruled 
that “allowances for living quarters, including heat, 
fuel, and light, are not compensatory in character, and 
such allowances do not constitute income which is 
subject to Federal income tax.” ** A similar rule was 
promulgated with respect to quarters furnished female 
members of the Army Nurse Corps and the Navy 
Nurse Corps. The present regulations are even 
broader in their list of beneficiaries: “The value of 
quarters furnished to commissioned officers, chief war- 
rant officers, warrant officers, and enlisted personnel 
of the Army, Navy, Coast Guard or amounts 
received by them as commutation of quarters, are to 
be excluded from gross income.” * 


Officer’s Equipment 


An officer must buy considerable equipment when 
he receives his commission. Naturally he wants to 
know what may be deducted on his income tax return 
as an allowable and necessary business expense. The 
general rule is that no deduction may be taken for any 
article that is the equivalent of something that would 
have to be purchased in private life. Thus, “the cost of 
equipment of an Army officer to the extent only that it is 
especially required by his profession and does not take 
the place of articles required in civilian life is deductible. 
Accordingly, the cost of a sword is an allowable deduc- 
tion, but the cost of a uniform is not.” 25 It has been 
held that “the cost of uniforms worn by officers in the 
Navy Department is a personal expense, though such 
uniforms can be worn only on certain occasions.” ** 
More specifically, “the cost of items of equipment, 
such as gold lace, chin straps, gilt buttons, and devices 
on the caps, may not be deducted by an army officer 





1” Revenue Act of 1942, Section 113. 

2» Jones, Clifford v. U. 8., 60 Court of Claims 552. 

72 Ruling by Timothy C. Mooney, Deputy Commission of In- 
ternal Revenue, on December 3ist, 1942. 

2G. C. M. 12300. 

37, T. 3420. 

* Regulations 103, Section 19.22(a)-3. 

5 Regulations 103, Section 19.24-1. 

*7,T. 1937. 
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but the cost of items of equipment such as corps 
devices, Sam Browne belts, epaulets, and company 
bars is deductible as business expense.” 77 The cost 
of laundering uniforms is not deductible.” 


An automobile is generally a personal expense, and 
even a quasi-official use of such a car may not con- 
stitute an allowable deduction. “The upkeep of an 
automobile belonging to an army finance officer is a 
personal expense, though used by him to make daily 
trips to a bank some distance away, inasmuch as 
transportation by street cars was available, the ex- 
pense of which travel would have been borne by the 
government.” *° 


Uniformed members of the armed forces are exempt 
from paying the Federal transportation tax,*° and this 
exemption has just been expanded to include “mem- 
bers of the military or naval forces of any of the other 
United Nations traveling in uniform of such nation.” * 


The new act likewise provides, with respect to the 
levy on jewelry, that “the tax imposed by this section 
shall not apply to buttons, insignia, cap devices, 
chin straps, and other devices prescribed for use in 
connection with the uniforms of the armed forces of 
the United States.” *? 


Exemptions on Admissions 


Exemption from the tax on admissions and dues is 
covered by a Treasury Decision: “Persons in the 
military or naval forces of the United States when in 
uniform, members of the military or naval forces of 
any of the United Nations when in uniform, and mem- 
bers of the Civilian Conservation Corps when in uni- 
form, are not liable for tax if admitted free, and if 
admitted at a reduced rate are liable for the tax on 
the reduced prices.” ** 


There is a danger to this military tax-consciousness 
that cannot be overemphasized. The Treasury De- 
partment has issued fine statistical literature, showing 
taxpayers present and prospective how their tax-dollars 
are being spent in terms of the sinews of war. Our 
warriors, as taxpayers, are entitled to receive such 
literature; and it may set them to thinking. If he 
knows that each tax-dollar will purchase nineteen 
machine gun bullets, a gunner may be just a little bit 
slow in obeying the command to open fire. Now take 
it easy, sarge, and don’t be so hasty about increas- 





ing my taxes. [Note. See the form for extension of 
time for filing returns reproduced at page 165.] 

7, T. 1965. 

* 7, T, 1419. 

71. T. 1903. 


%° Internal Revenue Code, Section 3469(f) (2). 
3t Revenue Act of 1942, Section 609. 

2 Revenue Act of 1942, Section 619. 

3 7, D, 5170. 
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DEPLETION 


and Related Problems Under the 


plete taxing law, but is a series of amendments 

to previously existing law, and these amend- 
ments only have practical effect as they are considered 
in connection with the entire Internal Revenue Code 
as it now stands amended. In speaking I shall refer to 
the 1942 Act as meaning the particular provisions 
made in that Act; and shall refer to the 1942 law as 
meaning the Code as thus amended and applicable to 
the year 1942 (either the calendar year 1942 or fiscal 
years subject to the 1942 law). 

Depletion is applicable to mines, 
oil and gas wells and timber. So 
far as depletion itself is concerned, 
there is little change by the 1942 
Act, but depletion and related prob- 
lems are increasingly important be- 
cause of the other provisions of the 
Act, particularly the high tax rates 
imposed. 

There are many provisions in the 
Act which will have their effect on 
mines, oil and timber, sometimes of 
vital importance, but I shall gen- 
erally limit my discussion to those 
peculiar to the mineral industries. 
I shall speak particularly of mines, 
both because they alone furnish a 
sufficient subject for an evening’s 
discussion and because there have 
been more changes with regard to 
mines than with regard to oil and gas or timber; 
although I shall incidentally refer to certain oil and 
timber questions. 


ike Revenue Act of 1942 is not in itself a com- 


Depletion 

There is no essential change in depletion. The Treas- 
ury had listed percentage depletion as a major “loop- 
hole” in the tax law and urged its elimination or at 
least its modification. Whatever the term “loop-hole” 
may mean, Congress was satisfied that percentage de- 
pletion did not grant to the mineral industries anything 
more than Congress intended and so Congress made no 
essential change in the depletion provisions. Without 
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trying to summarize all the discussion, I think we can 
mention the following as among the reasons for this 
conclusion: (a) Recognition that it was impossible 
to get any rule or system which would clearly 
measure the exact amount of depletion which should 
be allowed year by year to a mineral property so that 
in the end the taxes should have been applied only to 
what was truly income or profits realized; and the 
conclusion that it was fairer to adopt some simple 
rule which would do fair equity and be readily ad- 
ministrable than to deny a reason- 
able allowance. (b) Recognition 
that in the aggregate the depletion 
allowances had not been yielding to 
the mineral industry more than 
enough to cover its expenditures 
for exploration, acquisition and de- 
velopment of properties. (c) Some 
recognition at least of the principle 
that the realization of the gain from 
liquidation of capital assets might 
as a practical matter be subject to 
lower taxes than applied to ordi- 
nary income, because otherwise the 
tax imposed was likely to dry up 
the revenues at the source. 

The attack on percentage deple- 
tion came at a time when the war 
authorities were alarmed and dis- 
turbed as to mineral production. 
There had been a general feeling 
that our mineral resources were ample for any emer- 
gency, but as demand increased, we were faced with 
the fact that minerals dead in the ground were use- 
less and what we needed was the metal production 
available for industry. We probably had for most 
minerals an ample supply for specific munitions re- 
quirements, but we did not have enough to meet these 
and also to meet so-called civilian uses, and much of 
the so-called civilian use was essential for munitions 
production. For example, we had more than enough 
copper production to supply the actual munitions of 
war which we needed, but there were vast require- 
ments for light and power, machinery and building 
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construction, and other uses essential for production of 
munitions of war. Even housing and transportation of 
employes had to be taken into account as part of the 
job of munitions production (using munitions in the 
broad sense of all that was required to enable armed 
forces to fight the war). Then in addition to our 
absolutely necessary requirements there were many 
other demands, perhaps not essential for the war but 
which it has seemed, at least for the present, desirable 
to meet for the comfort or convenience of the people 
even under war conditions. Undoubtedly, many of 
these could be cut out if necessary, but we have been 
hesitant to eleminate these demands if we could get 
the mine production without interference with the war 
effort ; particularly if all that was necessary was a tax 
situation which would leave a reasonable incentive for 
the mining industry to function. This latter considera- 
tion was particularly effective when there was recog- 
nition that for a long war and to meet post-war demands 
we must keep an efficient, solvent, private industrial 
system. As to mining at least, it was manifest that the 
proposed tax law seriously threatened the drying up 
of the mining industry as to production and conse- 
quently as to Government revenues to be derived 
therefrom. We need not say that Congress intended 
to deal more leniently with mining than with other 
industries. We may say, if we will, that Congress 
simply recognized that both from the standpoint of 
metal production and the standpoint of Government 
revenues, the tax laws must not put mines in a situa- 
tion where they could not be expected to expand or 
even maintain existing production. Perhaps there are 
other industries that are dealt with so harshly under 
the present law that there is question of whether they 
can survive, and perhaps they should have received 
more consideration than they did. However, the fact 
that the tax law makes intolerable conditions for some 
is no reason why there should be intolerable condi- 
tions maintained for others, where desirable remedial 
measures are manifest. 


No Change in Depletion 


Undoubtedly, Congress went a long way in recog- 
nizing situations which needed to be corrected for 
industry in general or for particular industries, where 
it was satisfied that correction of existing or proposed 
measures was needed to enable industry to survive and 
function. Perhaps some features in the mining indus- 
try were more clearly brought out in relief but yet 
this is only in the same spirit with which Congress 
was trying to meet the general industrial situation, to 
the end that necessary industrial activity should not 
be suppressed by an intolerable tax burden. So Con- 


gress decided to make no essential change in deple- 
tion provisions. 
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This left the general plan for depletion as hereto- 
fore—viz., 

lst—That depletion should be allowable in an 

amount intended to permit recovery of cost or 
other basis for the property ; 
2d—That discovery depletion based on value at date 
of discovery of the valuable mineral deposit should 
be allowable for mineral deposits other than those 
for which percentage depletion was allowed; 

3d—For oil and gas prior percentage depletion was 
retained ; 

4th—For metal mines, coal and sulphur, percentage 

depletion should be allowable as heretofore, with 
two changes made by Sec. 145 of the Act, amend- 
ing Sec. 114 (b) (4): First—to include fluorspar, 
ball and sagger clay and rock asphalt as subject 
to 15% depletion; and second—to eliminate the 
prior requirement for an election of percentage 
depletion so that hereafter for the mines, as well 
as for oil and gas, the taxpayer should be entitled 
to percentage depletion but not less than the 
amount of depletion otherwise allowable. 

When percentage depletion for mines was first in- 
troduced under the 1932 law, there had been the 
requirement that it should only be allowable if the 
taxpayer made irrevocable election thereof in the 1933 
return or in the “first return * * * in respect of a 
property.” Under the 1934 Act change was made to 
require election in 1934 or in the “first return.” That 
provision had been carried forward similarly under 
subsequent Acts. There was much misunderstand- 
ing and many disputes as to what was meant by “first 
return.” Even the Treasury admitted that if per- 
centage depletion were continued, the election require- 
ment should be eliminated in the future. 

As to years prior to 1942, the election requirement 
still stands, but for 1942 and subsequent years it is 
not required. I shall not try to discuss the details 
of these provisions which stand unchanged excepting 
only to refer to the percentage depletion computation. 


Percentage Depletion 


The law itself makes no direct change in the provi- 
sions for computing percentage depletion for coal at 
5%, for metal mines, etc. at 15%, and for sulphur at 
23% of “the gross income from the property,” but not 
to exceed 50% of “the net income * * * from the 
property.” 

Indirectly, however, it does make a change in that 
Sec. 206 (b) of the Act eliminates Sec. 711 (a) (1) (G) 
and (a) (2) (I) of the Code which had required a dif- 
ference in computation of percentage depletion (and 
for other deductions computed on the basis of a per- 
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centage of the taxpayer’s net income), depending on 
whether the computation was being made for the in- 
come tax or for the excess profits tax. Under the 1941 
Act the amount of the excess profits tax was a deduc- 
tion in computing net income for normal and surtax, 
so the law had required that in computing the 50% 
net income limitation for percentage depletion for ex- 
cess profits tax purposes, such net income should be 
computed before deducting the excess profits tax 
itself ; but in computing that limitation for the purpose 
of normal and surtax the net income from the prop- 
erty should be after deducting the excess profits tax. 
The present law, with its different plan (where the 
cumulative feature of computing excess profits and 
normal taxes is eliminated) eliminates the requirement 
for the double computation as to percentage depletion, 
so under present law the 50% of net income limitation 
is figured on net income before deducting excess 
profits tax, normal or surtax. 


Gross Income 


The question of what constitutes “gross income 
from the property” for the purpose of allowing 15% 
of such gross income, and also as to what constitutes 
“net income from the property” has been a subject of 
considerable debate between taxpayers and the Bu- 
reau. This started in formulating the Treasury Regu- 
lations under the 1932 Act when many taxpayers urged 
that the proposed Department Regulations did not 
give to the law the interpretation which had mani- 
festly been intended under the Parker-Shepherd Report 
of 1929 (Reports to the Joint Committee on Internal 
Revenue Taxation from Its Staff, Vol. I, Part 8— 
1929). After extended hearings on this subject before 
the Assistant Secretary of the Treasury, substantial 
modifications were made in the Bureau’s original pro- 
posals and the Regulations as thus finally approved 
(Regulations 77, Art. 221) stood substantially un- 
changed until in 1940 when certain apparently minor 
changes therein were made in 1940 by T. D. 4960 
(1940-1 C. B. 38). These changes thus made in the 
Regulations were in themselves apparently minor in 
nature and effect, but a more important point is that 
the Bureau has from time to time, particularly since 
1940, been changing its interpretations and pro- 
cedures. These changes have had particular relation 
(a) to the point where the “cut-off” should come in 
computing net income for the metal mines with regard 
to the processes which were or which were not to be 
considered, in effect, as part of the mining operation, 
and (b) to the question of what, if any, profits should 
be considered as attributable to the further processes 
as distinguished from the mining operations. 
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(a) The Regulations themselves had referred to 
“concentrating (by gravity or flotation) and other 
processes to the extent which they do not beneficiate 
the produce to a greater degree * * *.” The Bureau’s 
practice under the Regulations had been for many 
years to consider cyaniding, leaching and certain other 
processes as essentially equivalent to concentrating by 
gravity or flotation, and it was only recently that the 
Bureau had been endeavoring to change its long- 
accepted procedures and doing this without any cor- 
responding change in the Regulations. 

(b) Under the original Regulations, for any proc- 
esses beyond the concentration or equivalent processes, 
—as for example, smelting and refining—only the 
costs were to be deducted in computing gross income; 
but the 1940 amendment to the Regulations required 
that there should be eliminated not merely the cost 
but also the “proportionate profits attributable” to such 
processes. At the time it was understood this meant 
the profits, if any, and that would seem to be its natural 
meaning. Quite recently, the Bureau has proposed 
determinations to make an allocation of the entire 
profits of a mining enterprise ratably on the basis of 
the relative costs below and beyond the cut-off point. 


Details to be Handled by Regulations 


Manifestly, this raised the question of whether the 
Bureau was justified in changing the long-estab- 
lished regulations and procedures without any corre- 
sponding change in the law and also the question of 
whether the re-enactment of the law without change 
served to confirm and approve any departmental rul- 
ings or Bureau interpretations which were in effect at 
the time of re-enactment of the law. There was par- 
ticular question regarding this in connection with the 
present Act. It was suggested that to avoid question, 
a provision should be written into the law as to what 
was meant by gross and net income from the prop- 
erty and what was meant by income from mining in 
certain other sections of the law. The Treasury urged 
that the law should not attempt to deal with such de- 
tails but that they should be left to be handled under 
Treasury regulations. There was, of course, recogni- 
tion that there must be some limit to the amount of 
detail to be written into the law, but at the same time 
it was not contemplated that Congress’s intent with re- 
spect to the law and its application should be con- 
sidered as changed simply because the law was 
re-enacted at a time when someone within the Bureau 
was proposing to make radical changes in the appli- 
cation of prior provisions. This gave rise to a discus- 
sion on the floor of the Senate between Senator 
Thomas and Senator Johnson (Congressional Record, 
October 10, 1942, p. 8291) in which it is stated that 

(Continued on page 172) 






























































































































































































































































STATE TAX COMMISSIONS— 


Their History and Reports 


WYOMING 


Special Tax Commissions 


Laws of Wyoming, 1890-1891, J. R. No. 1, p. 415, 
created a joint committee on revenue and taxation 
composed of two senators and three representatives 
to consider a revision of the laws relating to taxation 
and revenue and other specified matters. 


“We have been unable to find any report made by the Joint 
Committee on Revenue and Taxation created by the laws of 
1890-1891. Inasmuch as the resolution creating this committee 
stated that they were to study the Tax situation and introduce 
bills within 15 days, it would appear logical that no report was 
contemplated or ever made.”—Letter from Wyoming State 
Library, dated October 18, 1939. 


Laws of Wyoming, 1933, H. J. R. No. 3, p. 184; ap- 
proved February 16, 1933, provided for a committee 
of six from the Legislature to inquire into the gov- 
ernmental functions of the state, county, municipal, 
school district and other political subdivisions with 
a view to planning budgetary reforms, consolidations, 
etc., and to inquire into all forms of raising revenue 
for governmental purposes, the methods of levying 
and collecting of taxes on income and sales in order 
to effect a more equal distribution of the tax burden. 
The committee was directed to complete its labor by 
November 1, 1933, and make a report of its findings 
together with recommendations to the Governor. 
Report: 


Report made to the Special Legislative Committee on Organ- 
ization and Revenue—by Griffenhagen and Associates. Dated 
1933, Cheyenne, Wyoming. Vol. I, 616 p., Vol. II, (2) +3-287 p. 


Territorial Board of Equalization 


In 1869, the Governor, Treasurer, and Auditor of 
the territory of a majority of them were constituted a 
Board of Equalization of taxes for the territory. They 
were directed to examine the various assessments as 
far as regards the territorial tax and to equalize the 
valuation of real property among the several towns 
and counties of the territory. The Auditor was 
directed to keep a full record of the proceedings of 
the board. The Governor, Treasurer, and Auditor 
were directed to determine the rate of territorial tax. 
(Laws of Wyoming Territory, 1869, Ch. 28, p. 340; 
approved December 10, 1869.) 

The 1879 Laws of Wyoming Territory, Ch. 6, p. 13, 
provided for the assessment of the property of rail- 
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roads and telegraph companies by the Territorial 


Board of Equalization. This was amended by the 
1890-1891 Laws, Ch. 99, p. 390. 

Laws of Territory, 1886, Ch. 34, p. 73, directed the 
chairmen of the several boards of county commission- 
ers or a majority of them to constitute a Board of 
Equalization for the territory and to fix a uniform 
valuation in the various classes of cattle, horses, mules, 
sheep and other livestock. 


“We have been unable to locate any act specifically repealing 
Chapter 28 of the Laws of Wyoming, 1869, which created the 
Territorial Board of Equalization. However, Chapter 28 of the 
Laws of 1869 became Chapter 109 of the Compiled Laws of 
1876, and later appeared in the Revised Laws of 1887, Sec. 
3804, being the section which created the Territorial Board of 
Equalization. The Constitution of the State of Wyoming, 
Article 15, Sec. 9, creates the State Board of Equalization, and 
the Act of Admission, 26 Statutes at large, page 222, Chapter 
664, Sec. 21, after stating that all of the laws of the territory of 
Wyoming would remain in force until amended or repealed, 
adds these words: ‘except as modified or changed by this act 
or by the Constitution of the State.’”—Letter from Wyoming 
State Library, dated October 18, 1939, 

“Apparently there are no published reports of the Territorial 
Board which was organized in 1869. The present State Board 
of Equalization does ... have the minutes of the Territorial 
Board back as far as 1878.”—Letter from Wyoming State 
Library, dated September 26, 1939. 


State Board of Equalization 


The 1889 Constitution of Wyoming, Art. XV, 
directed a State Board to be created consisting of the 
State Auditor, Treasurer, and Secretary of State, 
whose duties were to fix the valuation each year for 
the assessment of livestock, to assess at their actual 
value the property of all railroads and other common 
carriers and to equalize the valuation on all property 
in the several counties for the state revenue. 

The Laws of 1901, Ch. 50, p. 46, directed the State 
Board of Equalization to determine the actual cash 
value of the property of all railroads, telegraph and 
telephone companies in the state. 

Laws of 1909, S. J. R. No. 2, p. 249, provided that 
Article XV, Sec. 9, of the 1889 Constitution should 
read “The Legislature shall provide by law for a State 
Board of Equalization.” Proclaimed law Dec. 12, 1910. 

Laws of Wyoming, 1911, Ch. 6, p. 5, directed the 
Secretary of State, Treasurer, and Auditor to con- 
stitute a Board of Equalization of taxes for the state 

(Continued on page 186) 
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property laws of California effective July 29, 
1927, to give the female members of marital 
communities “present, existing and equal interests” in 
community property (Civil Code, Sec. 16la) and the 
contemporary recognition of that amendment by the 
Bureau of Internal Revenue as permitting the inclu- 
sion of one-half of the community property income in 
a wife’s separate income tax return, it has been the 
practice of the Bureau’s field offices in California to 
make a distinction between the income from farming 
in which land owned by either spouse as separate 
property or by the marital community as “old type” 
(i.e. acquired prior to July 29, 1927) community prop- 
erty is farmed and income from mercantile and in- 
dustrial enterprises in which separate and “old type” 
community property are employed to produce income. 
As to the latter kinds of income a formula derived 
from the relative values of the services of the spouses 
in the business (community property) and the fair 
interest return on the non-community property capital 
is employed under rules set forth in G. C. M. 1030,’ 
G. C. M. 94223 and G. C. M. 9825,* to allocate a sub- 
stantial part of the income from the business to the 
spouse (usually the wife) who has no vested interest, 
ora relatively small one, in the capital employed in it 
in any case in which personal services are a relatively 
important income producing factor. Until very re- 
cently, however, the application of these rules to in- 
come from farming have been resisted by the field 
auditors and even now their applicability to farm in- 
come has not been generally recognized. The source 
of this resistence is found in a Bureau ruling issued in 
1922 with regard to a special case arising in the State 
of Washington, J. T. 1235,5 in which a California 
Supreme Court decision * is cited and quoted as au- 
thority for denying a division of the farm income in 
the circumstances of the Washington case. Although 
this ruling and the cited case have never in the 20 
years since the ruling was issued been cited as being 


mo 


1 United States v. Malcolm, 282 U. S. 792. 

?VI-1 C. B, 26. 

*X1-1C, B, 245. 

*X-2C. B. 146. 

*F1 C, B 232. 

*In re Pepper’s Estate, 158 Cal. 619, 112 Pac. 62. 


| Ph since the amendment of the community 





California Farm Income and Community 
Property Income Tax Returns 


By FRANK C. SCOTT 


145 


applicable to the division of community property in- 
come of California spouses in any published ruling of 
the Bureau of Internal Revenue, the Pepper case has 
been the basis for special treatment of farm income 
for community property purposes persistently adhered 
to by the field auditors examining California income 
tax returns. 

An examination of the case in question in its proper 
relation to the historical development of the California 
community property laws and to contemporary and 
subsequent decisions by California and Federal courts 
discloses, however, that it is an extreme and narrow 
interpretation of the law of community property and 
not at all sufficient or valid authority for the distinc- 
tion of farm income made by the internal revenue 
officers in applying the Bureau’s rules as to the allocation 
of income to separate and community property estates. 

The community property laws of California are 
derived from the Spanish and Mexican laws pertain- 
ing to bienes gananciales (community property) which 
were in effect when the territory which is now the 
state of California became territory of the United 
States. The laws of bienes gananciales “were real, not 
personal, statutes, * * * operated on things and 
not persons and applied to all acquisitions made in 
these countries by married persons, whether resident 
or nonresident therein.”* As real statutes in effect 
at the time California was acquired as United States 
territory such laws are still to be given effect to the 
extent that they have not been modified by later statu- 
tory changes. With a few exceptions, due, no doubt, 
to the fact that lawyers and judges were generally 
much more familiar with the common law of the older 
states of the Union than with the civil laws of the 
Southwest territories acquired from Mexico, the Cali- 
fornia courts have given effect to the community prop- 
erty laws as real statutes applying to the courts’ 
territorial jurisdiction. 

Inasmuch as the civil law of Spain and Mexico 
recognized one or more classes of separate property 
of the spouses there existed under that system the 
same problem of the classification of the rents, issues 
and profits of such separate property with respect to 





7 Hammonds v. Commissioner, 106 Fed. (2d) 420. 
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the community property estate as we have now under 
discussion. The solution was, however, very simple. 
“The community property embraced, among other 
things, the rents, issues and profits of the separate 
property of the spouses, and all property of whatever 
nature, which the spouses acquired by their own labor 
and industry.”* This rule is made explicit in the 
Commentaries of Juan Matienzo (1597), Glosses I and 
II on Law IV of Title IX of the Compilation of 1567 
published in translation at p. 88 of Robbins, Com- 
munity Property Laws, Sacramento, Supervisor of 
Documents, 1940.9 This rule was in effect in Cali- 
fornia with respect to the separate property of the 
husband up to January 1, 1873, the effective date of 
the Civil Code of California.’ 

The definition by Sec. 163 of the Civil Code of the 
husband’s separate property as “all property owned 
by the husband before marriage, and that acquired 
afterwards by gift, bequest, devise, or descent, with 
the rents, issues and profits thereof” (italics supplied) 
complicated the situation as to income derived from 
separately owned property of a husband after Decem- 
ber 31, 1872. The inclusion in the definition of the 
phrase italicized above was inconsistent with the exist- 
ing principle of community property law by which the 
rents, issues and profits of separate property became 
a part of the community property estate, as we have 
noted above. How far did this amendment of the 
existing property law go in abrogating the principle 
of the Spanish and Mexican law that whatever is 
acquired by the labor and industry of the spouses dur- 
ing the existence of the marital community is com- 
munity property? The answers to this question found 
in decisions of California courts are various. The 
variety is probably due to the fact that seldom, if ever, 
was the question considered in the form stated above. 

In Hammonds v. Commissioner, supra, p. 422, Judge 
Phillips says: “It is a fundamental postuate of 
the community property system that whatever is 
gained during coverture, by the toil, talent, or other 
productive faculty of either spouse, is community 
property.” He cites, among numerous cases of which 
several pertain to California law, Jn re Pepper’s Estate, 
supra, in support of his proposition, although that 
case is definitely negative to the idea that any part 
of income derived from farming on the husband’s 
separately owned land may fall into the community 
property estate. In numerous cases in California and 
Federal courts the Pepper's Estate case is likewise 
cited in support of statements of like import.’? In 





8 Seeber v. Randall, 102 Fed. 215, 216. 

®* See also Schmidt, Civil Law of Spain and Mexico, Art. 44, subd. 
4, pp. 12 and 13. 

” Cal. Jur. Ten-Year Supp. Vol. 3, p. 551. 

In re Estate of Caswell, 288 Pac. 102; Van Kamp v. Van Kamp, 
53 Cal. App. 27; Pedder v. Commissioner, 60 Fed. (2d) 866; Shea 
v. Commissioner, 81 Fed. (2d) 937. 
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view of the wide acceptance and citation of this case 
as authority for a proposition the application of which 
to the business of farming it so definitely denies jt 
may be well to examine closely the basis of the 
Court’s distinction between income from farming and 
other income in which the services of a married per- 
son are a productive factor. 

In re Estate of Pepper was decided in November, 
1910. Not much earlier the case of Pereira v. Pereira,” 
on appeal on a suit for divorce, decided June 30, 1909, 
had set forth a rule with respect to a liquor and cigar 
business conducted with the husband’s separately 
owned capital on premises acquired out of proceeds of 
the business to the effect that income produced by the 
husband’s services should be allocated to the com- 
munity property estate substantially according to the 
formula adopted in G. C. M. 1030 and 9825, supra. 

The printed report of the Pepper case gives no indi- 
cation of any attempt by the Court to reconcile its 
decision with its decision in the Pereira case only 17 
months before. The wide difference in the subjects of 
the two cases, one a divorce action and the other the 
division of a decedent’s estate may have been responsi- 
ble for the lack of notice given the earlier decision, or 
the arguments of the appellant that the profits in ques- 
tion were all community property, as shown in the 
quotation in J. T. 1235, supra, and the arguments of 
the respondent for a finding that the entire estate was the 
decedent’s separate property may have avoided the use 
of a decision of such a compromising tendency as the 
Pereira case in the argument of either party. As shown 
by the quotation in J. T. 1235, supra, from pp. 623 and 
624 of the report, the Court held that the entire net 
proceeds of Mr. Pepper’s nursery business were in- 
cluded in the terms “issues” or “profits” as used in Sec. 
163 of the Civil Code. After so deciding the Court, 
without reference, however to its opinion in the Pereira 
case, goes on to consider an argument for apportion- 
ment, on page 624, in the following words: 

“In any agricultural enterprise, the labor and skill of man 
are essential to success. An orchard or grain field must be 
cultivated and cared for. The resultant product is in part due 
to the processes of nature operating upon the land, and in part 
to the intelligent application of manual labor to the soil. /t 1s, 
in the nature of things, impossible to apportion the crop so as to 
determine what share of it has come from the soil and what share 
from the exertions of man. The product must be treated as a 
whole, and, if it is the growth of land separately owned, it is 
the separate property of the owner of the land.” (Italics 
supplied.) 

The fallacy of the Court’s reasoning is shown in the state- 

ment per the sentence italicized in the above quota- 

tion which ignores completely the practices of crop 

share and cash rentals of field, orchard and vineyard 

lands as a basis for allocation to say nothing of the 

investment and interest formula employed by the Court 
(Continued on page 179) 





12-103 Pac. 488. 
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SALARY STABILIZATION LAWS 


The Constitutional Issue 


By GEORGE T. ALTMAN 


T IS so long now since a provision of a federal 
revenue act has been held unconstitutional that 
a challenge to the constitutionality of a tax is no 
longer taken seriously. Now and then, indeed, such a 
challenge is made. Almost every new tax goes 
through the process of constitutional-test, but it has 
become a sort of stage play. The attorney raising the 
issue is visualized as a Don Quixote, or perhaps a 
Rip Van Winkle. Or else he is imagined in a playful 
mood, oblivious to the serious business of the day. 

It is with trepidation, therefore, and an eye cast 
furtively about to see if anyone might be looking, that 
a dust-laden volume of the Constitution is taken from 
its near-forgotten perch, and stealthily opened to the 
yellowed lines of the Fifth and Eighth Amendments. 
As to what those lines mean there is only one guide, 
the decisions of the courts. But the decisions of the 
courts on constitutional issues lose potency with time, 
like storage batteries and romantic vows. Yet there 
being no other guide one can only invoke them and 
pray that they be given heed. 

Among those pearls of uncertain wisdom is the 
admonition in the now famous “sick chicken” case that 
a crisis does not enlarge constitutional power except 
as the Constitution itself has provided.t We are now 
in the midst of a great crisis; but the areas of federal 
power are still delimited as the Constitution has 
prescribed. Were this not so then the very liberties 
to protect which, it is said, this war is being fought 
would cease to have any meaning. Not that a crisis 
may not require greater power in the federal govern- 
ment; but the grant of that greater power must still 
be found in the Constitution. Except, moreover, as 
the Constitution itself waives them, the limitations 
which it prescribes on power must still be observed. 

This basic truth has been strangely dramatized by 
the blackouts in the coastal cities. When a city which 
is always bathed at night in a glare of lights is sud- 
denly blacked out, the beautiful and brilliant panorama 
of the stars is as suddenly unveiled. If the blackout 
is substantially complete even the Milky Way can be 
seen. The very darkness enforced upon us by the 
struggle for our homes and our liberties has enabled 


ee 


'U. 8. v. Schechter, 295 U.S. 495, 55 S. Ct. 651 (1935). 


us to see more clearly the age-long constancy of funda- 
mental law, without which neither security nor lib- 
erty is possible. There may be special law for crises, 
but it must still be law, recognizable and determinable 
as such, and referable to known fundamental prin- 
ciples which in themselves do not change. 


As an amendment to the Emergency Price Control 
Act of 1942 there was enacted last October a law for 
the stabilization of wages and salaries.” Section 5(a) 
thereof provides as follows: 


“No employer shall pay, and no employee shall receive, 
wages or salaries in contravention of the regulations promul- 
gated by the President under this Act. The President shall 
also prescribe the extent to which any wage or salary payment 
made in contravention of such regulations shall be disregarded 
by the executive departments and other governmental agencies 
in determining the costs or expenses of any employer for the 
purposes of any other law or regulation.” 


Pursuant to that act an executive order was issued, 
providing in Title III, paragraph 4, as follows: ® 


“In order to effectuate the purposes and provisions of this 
Order and the Act of October 2, 1942, any wage or salary 
payment made in contravention thereof shall be disregarded 
by the Executive Departments and other governmental agen- 
cies in determining the costs or expenses of any employer for 
the purpose of any law or regulation, including the Emergency 
Price Control Act of 1942 or any maximum price regulation 
thereof, or for the purpose of calculating deductions under the 
Revenue Laws of the United States or for the purpose of deter- 
mining costs or expenses under any contract made by or on 
behalf of the Government of the United States.” 


Pursuant further to that act regulations were issued 
by the Economic Stabilization Board, including in 
Section 4001.10(a) the following: ‘ 


“If any wage or salary payment is made in contravention of 
the Act or the regulations, rulings or orders promulgated there- 
under, as determined by the Board or the Commissioner, as 
the case may be, the entire amount of such payment shall be 
disregarded by the Executive Departments and all other 
agencies of the Government in determining the costs or ex- 
penses of any employer for the purpose of any law or regu- 
lation, including the Emergency Price Control Act of 1942, or 
any maximum price regulation thereof, or for the purpose of 
calculating deductions under the revenue laws of the United 
States, or for the purpose of determining costs or expenses of 
any contract made by or on behalf of the United States.” 


(Continued on page 180) 





? Pub. Law 729, 77th Congress, approved October 2, 1942. 

3 Executive Order 9250, Providing for the Stabilizing of the Na- 
tional Economy, signed October 3, 1942. 

* Regulations issued by the Economic Stabilization Director, James 
F, Byrnes, and approved by the President on October 27, 1942, 
as Title 32, Chapter XVIII, Subchapter A, Part 4001, of the Code 
of Federal Regulations. 
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States startled the country with a budget pro- 

posal to spend nearly $60 billion in fiscal 1943. 
This represented more than half of the national income 
at that time. In January, 1943, the President’s budget 
called for $100 billion to prosecute the war in fiscal 
1944, and for nearly $9 billion for other purposes. This 
total of approximately $109 billion is three-fourths of 
the estimated national income of $145 billion for the 
same period. 


T JANUARY, 1942, the President of the United 


Obviously, this tremendous fiscal program can be 
met only by increasing production and limiting civilian 
consumption. The President estimates that the tax 
laws already enacted will yield about $35 billion and 
recommends that $16 billion more, or a total of $51 
billion, be procured from taxpayers in the form of taxes 
and loans, so that only about half of the nation’s war 
expenditures will have to be borrowed from the com- 
mercial banks, the most inflationary of sources. 

The President left to the Treasury and the Congress 
the choosing of specific tax measures to meet the needs 
which he outlined. Inasmuch as income tax rates were 
greatly increased and individual exemptions were 
drastically reduced by the Revenue Act of 1942, there 
is objection to adding very much to income levies 
again this year. Prominent among the suggested new 
measures are sales and spending taxes. The former 
was urged by numerous congressmen and taxpayers 
while the act of 1942 was under consideration and the 
latter was proposed late in the summer by the Treas- 
ury as a substitute for a sales tax or as an additional tax. 

In our present war economy, the fiscal problem pre- 
sents at least two important aspects: (1) the collection 
of large funds to finance tremendous government spend- 
ing and (2) the minimizing of inflation. If citizens 
provide the government with sufficient war funds by 
means of taxes and loans from savings, unnecessary 
spending is diverted or withdrawn from competition 
for civilian consumer goods and very little inflation 
will result. Collecting the tax as income is earned or 
spent also has several advantages. The Treasury is 
more certain of getting the tax, that is, delinquency 
is reduced; the taxpayer finds it more convenient to 
pay frequently and in small installments than annually 
or quarterly and money that has heretofore been used 
by the taxpayer from three to fifteen months before the 
income tax due dates is not left in civilian hands to bid 





Federal Sales Tax Or Spendings Tax 


By ROY G. BLAKEY and GLADYS C. BLAKEY 
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up the price of consumer goods and thus cause infla- 
tion. Asa sales tax is usually paid in small amounts, 
not once in three months, but perhaps every day and 
several times a day, there is something to be said for 
it. Furthermore, a sales tax at high rates may also 
prevent much unnecessary buying. It is evident, there- 
fore, that in a war emergency more thought should be 
given to taxes that can serve as better inflation brakes 
than does the traditional income tax. 


Previous Interest in Federal Sales Taxes 


Ever since the Civil War the federal government has 
levied excises on various commodities and services. 
Most have been collected from manufacturers, some 
from retailers. The federal government has never 
levied general sales taxes, however, but they have been 
advocated and considered at different times. 

In 1918, Senator Borah introduced a bill for a transac- 
tions tax but no Senate action was taken on it. In 1921, 
Senator Smoot conducted a lively but unsuccessful 
campaign for a sales tax, a campaign that was thought 
to aim at the substitution of the sales tax for the income 
tax. In 1932, the Committee on Ways and Means went 
so far as to write into the proposed House tax bill a 
section providing for a manufacturer’s sales tax, but 
the House refused to accept it. At that time federal 
revenues reflected the low national income of the de- 
pression. In 1931, for the first time in years, the 
Treasury had incurred a deficit. Canadian success 
with the sales tax and pressure by American pro- 
ponents influenced important leaders in Congress, but 
such a tax was distinctly contrary to the philosophy 
of the Democrats who then controlled the House. 

After that no important interest was shown in a fed- 
eral sales tax until the war needs of 1942 stimulated 
public discussion of methods to finance the emergency. 
It is true, however, that during this ten year period 
several sales tax measures were advocated in connec- 
tion with the Townsend proposals to finance old-age 
pensions. 


Opposition of the Present Administration 


Under the New Deal the Treasury Department has 
consistently opposed all suggestions of a federal sales 
tax. In March, 1942, Secretary Morgenthau stated: 

it hits indiscriminately persons in the very 
lowest income brackets and persons in the higher 
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income brackets and I have satisfied myself that 
the people of moderate income and people in the 
lower income brackets at this time are paying 
more than their share of taxes? 
As a measure of inflation control it is described by 
Mr. Randolph E. Paul, General Counsel of the Treas- 
ury, as “inadequate” and “too crude an instrument”. 
Speaking before the Lawyers Guild in New York in 
September, 1942, he said, “it does not come within 
gunshot of dealing with the inflation problem facing 
us’.2. The incidence of the sales tax, he said, is very 
similar to the incidence of inflation itself. “From the 
point of view of the consumer there is little choice 
between a 10 per cent rise in prices occasioned by the 
imposition of a sales tax and a 10 per cent inflationary 
rise in price”’.® 

Treasury objections to the sales tax are founded also 
on the theory that they would be indirectly inflationary 
because such taxes would increase price ceilings and 
“parity” bases. Doubtless, too, the Administration is 
aware of two other important considerations. One is 
the opposition to a sales tax of large labor groups; the 
other is the fact that twenty-three states depend on 
general sales taxes for significant amounts of revenue. 
A federal sales tax might reduce revenues for the 
states and it certainly would bring more conflict into 
a tax system already overlapping and conflicting. 


Arguments Pro and Contra 


It might be well to examine further some of 
the arguments for and against a federal sales tax. The 
basic argument of the Treasury is that those in the 
lower brackets of income are already paying relatively 
high taxes. The Secretary stated early in March, 1942, 
that a person with an income of $750 paid $130 in 
federal, state and local taxes, or “a little over two 
month’s of labor goes to pay the tax which he is already 
paying”. A married couple earning $1,500 paid $250 
in taxes of all kinds. 


This estimate was analyzed for the Committee on 


Ways and Means by Professor Paul Haensel of North-’ 


western University, who characterized such calcula- 
tions as “always very artificial and often quite 
misleading”. He stated that less than one-third of the 
total tax burden of $130 pertained to federal taxes. If 
the taxpayer did not smoke or drink, a very small 
amount remained, probably about $15 for a single per- 
son and $40 for a married couple. This amount in- 
cluded social security taxes which really represent 
compulsory savings for insurance. 





177th Congress, 2d. Session, Hearings Before the Committee on 
Ways and Means on Revenue Revision 1:35. 
* Taxes, 20:647 (Nov., 1942). 
* Press release of Oct. 8, 1942. 
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Table 1 
Yearly Amount of a Retailers’ Two Per Cent Sales Tax Paid 
on Various Food Articles Consumed at Home 
Income Groups (Average Families)* 


$500-$999 $1000-$1499 $1500-$1999 $2000-$2999 














Meats........ $1.622 $2.095 $2.438 $2.769 
Pe i. ossi =~ 431 485 549 
Milk ......... i .878 1.044 1.317 
Butter ....... 580 .661 757 806 
Potatoes ..... .304 343 327 .329 
Fresh Fruit . . .407 578 .767 .934 
Seger ..... .190 205 .210 225 

Total .... $7073 $8.646 $9.897 $10.984 





1 Paul Haensel, Taxes, 20:82 (Feb., 1942). 


Later in March the Treasury submitted a somewhat 
detailed memorandum estimating the relative per- 
centage of income taken by a sales tax. This was 
based on information furnished by the Research De- 
partment of the O. P. A. In brief, this showed that a 
sales tax burden of one per cent, on consumers with 
income under $500, would gradually decrease to .27 per 
cent for consumers with income over $10,000 if food 
were included in the tax base, and :49 per cent if food 
were excluded.* 


Even if it is agreed that cost of food is proportion- 
ately a greater burden for those with low incomes 
than for those with higher incomes, there is evidence 
to show that a tax on food is perhaps not so regressive 
as some have thought. The United States Depart- 
ment of Labor publication, Family Expenditure in the 
Cities in 1935-1936,° shows “a surprisingly regular in- 
crease in the expense on food for various income 
classes.”® Using this data as a basis, Professor 
Haensel computed Table 1, showing burden for an 
average family in two large and five middle-sized New 
England and East Central cities. 

Another important consideration is the distribution 
of income. In a press conference after the presenta- 
tion of his $100 billion war program in January, 1943, 
President Roosevelt stated that families in the lower 
third bracket of income will have average earnings in 
1943 of $1,335 in contrast to $780 in 1935-1936.7 As 
shown in Table 2, in 1941 one-third of the total na- 
tional income was received by families with income of 
$2,000 or less. In the fall of 1942 a Treasury repre- 
sentative said that between 80 per cent and 90 per 
cent of the taxpayers had incomes below $3,000. New 
income from war work received by families in those 
groups naturally occasions more spending because 
their wants are great and many demands have never 
been satisfied. There is, consequently, an unusual 





‘77th Congress, 2d. Session, Hearings before the Committee on 
Ways and Means on Revenue Revision 1:35. 

5 U.S. Dept. of Labor, Bul. No. 648, Washington, 1940. 

6 Taxes, 20:82 (Feb., 1942). 

7 Minneapolis Star-Journal, Jan, 11, 1943. 

8 Roy Blough, ‘‘Tax Policy and the Inflation Problem: The Treas- 
ury View,’’ Proceedings, National Tax Assn., 1942. 
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temptation or “propensity” to spend on the part of 
those receiving large pay checks now in contrast to 
their small checks or none before the war. Extrava- 
gant spending from such wage increases is to be ex- 
pected. We recall the $8.00 silk shirt era of World 
War I. 
Table 2 
Number of Families in the United States, Aggregate Income 
in Dollars and in Percentages by Income Level, 1941 ' 
Families 


Aggregate income 
Number (in 


Amount (in 








Income level thousands) Percent millions) Percent 
Under $500........ 2,315 7.2 $ 781 1.0 
$500-$750 = aelee eee 8.9 1,797 2.4 
$750-$1,000 ........ 3,027 9.4 2,650 K AS 
$1,000-$1,250 > ae 10.4 3,748 5.0 
$1,250-$1,500 . 3,682 14.5 5,023 6.6 
$1,500-$1,750 ...... 2,837 8.8 4,566 6.0 
$1,750-$2,000 os ee 7.0 4,137 55 
$2,000-$2,500 as Gye 11.6 8,342 11.0 
$2,500-$3,000 ...... 2,338 Fe 6,317 8.3 
$3,000-$4,000 2,530 7.9 8,548 11.3 
$4,000-$5,000 ... 1,311 4.1 5,702 7.5 
$5,000-$10,000 . . 1,202 3.8 8,168 10.8 
$10,000 and over.... 684 2.1 16,022 2i.5 

All levels . .32,097 100.0 75,801 100.0 





177th Congress, 2d. Session, Hearings before the Committee on 
Ways and Means on Revenue Revision, 1942, 1:376. Based on data 
from Consumer Income and Demand Section of the O. P. A. 


Much of the pressure for a sales tax comes from 
groups who have long urged this form of tax, partly 
for the reason that they think income taxes are too 
high and that they have been too narrow in their 
application. Similarly, many argue that if everyone 
paid a federal tax, even a small one, there would be 
more appreciation of government services and more 
interest in economy. 

The most common forms of general sales taxes advo- 
cated for the United States are manufacturer’s, whole- 
sale, and retail sales taxes. The one proposed by the 


Committee on Ways and Means in 1932 was of the 
first type. 


Manufacturer’s Sales Tax 


As defined by the United States Treasury, a manu- 
facturer’s sales tax is “one which applies to sales of 
tangible personal property by manufacturers and pro- 
ducers. This tax ordinarily applies to finished articles 
when in a form packaged and labeled ready for ship- 
ment or delivery to final users and consumers. The 
tax ordinarily does not apply to services, although 
sales of gas and of electrical energy are sometimes 
included.” 

Such a tax would usually be paid by manufacturers, 
producers and importers except on sales specifically 
exempted. Wholesalers and retailers who do some 
manufacturing would also be liable for this tax. In 
order to prevent multiple taxation, it would be neces- 
sary to provide for exempting sales at stages other 








March, 1943 


than that at which the tax was imposed. Goods sub- 
ject to further manufacture would be taxed in the 
hands of only one manufacturer. The federal govern- 
ment now imposes a manufacturer’s sales tax on many 
articles such as on automobiles, washing machines and 
sporting goods. A general manufacturer’s sales tax 
might take these excises into account or it might be 
an additional tax. It might be desirable from the 
administrative angle to exempt manufacturers whose 
gross sales are below a certain amount. 

From the point of view of the consumer, also, the 
effects of the tax are not uniform. There are possi- 
bilities of multiple taxation, because “it is difficult to 
define comprehensively ‘articles for further manufac- 
ture.’” Such articles as machinery, equipment and 
office supplies would be taxed first as finished articles, 
then as costs entering into the price of articles manu- 
factured from this equipment. Another possibility is 
that the tax would be pyramided, that is, that an addi- 
tion would be made to the seller’s margin that would 
more than compensate for amount of tax paid. These 
possibilities are greater if the tax is levied at the man- 
ufacturer’s or wholesaler’s level than if imposed at 
the retail level. 


The sales tax proposed by the Committee on Ways 
and Means in 1932 was 2% per cent of the price at 
which the manufacturer or producer sold a commodity. 
All manufacturers and producers, other than those 
whose gross receipts were less than $20,000, were to 
be licensed. Goods sold from one licensee to another 
for further manufacturing were tax free. Certain 
dealers other than manufacturers were also to be 
licensed, namely wholesalers and importers who sold 
for further manufacture. It was thought that this 
would reduce pyramiding. Revenue yield from this 
tax was expected to be $595,000,000 for fiscal 1933. 
The Committee on Ways and Means estimated that 
the tax burden on a family which spent $2,000 a year 
would be $7.88.° 


Administration 


The United States Treasury has had many years of 
experience collecting certain excises from manufac- 
turers, hence a general sales tax could doubtless be 
collected from manufacturers with little additional 
difficulty in comparison to what would be involved in 
administering a retail sales tax. 

According to the United States Census of Manufac- 
turers, in 1935 there were 139,000 manufacturing estab- 
lishments, 258,000 wholesalers and over 2,000,000 





® This amount was determined as follows: of the $2,000 a yer: 
$1,000 would be spent for food exempt under the bill. The re 
maining half would be spent for articles on which the manufacturer 
paid the tax but the tax was to belevied on manufacturer's price, 
so probably the tax would not be over $15.75 if entirely passed to 
the consumer. If half of the tax were absorbed, the consumer 
would pay $7.88. 
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retailers, each making annual sales of $5,000 or more. 
If gross sales of $20,000 were exempted the number 
of taxpayers would be reduced by 30 per cent but the 
tax base would be reduced by only about one per cent. 
The major problems would arise from those border 
line cases in which a firm sells articles at varying 
stages of completion. Problems would also be seri- 
ous when costs of manufacture and distribution varied 
greatly among firms producing the same goods. 

According to the Treasury, the tax base would have 
to be determined “by deducting the taxpayer’s allo- 
cated costs and expenses of packaging and selling the 
finished articles, or by determining the cost of pro- 
ducing the unfinished articles and adding thereto an 
estimated fair mark-up for profits.” 

It can readily be seen that a manufacturer’s tax 
would have very different effects on different tax- 
payers. Some manufacturers sell to industrial users, 
some to wholesalers, some to their own branches, to 
their own retail stores or to household consumers. A 
federal sales tax would need to provide that the tax be 
levied on a uniform price basis. The Treasury sug- 
gested that the basis of such a tax should be the f. o. b. 
price to wholesalers of finished articles finally pack- 
aged and labeled for shipment and delivery. 

The main difficulties entailed by such a tax may be 
classified: (1). effect on business organization; 


Table 3 
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(2) effect on consumer prices and (3) administration. 


Obviously some manufacturers would try to evade 


the tax by making contracts with other firms for the 
manufacturing. Other functions such as packaging 
and labelling might be assigned to a special company. 
Sometimes it might be profitable for corporations to 
reorganize so as to conduct production and distribu- 
tion by the same entities. Firms not able to make 
suitable arrangements would be at a disadvantage. 
Most economists consider that pyramiding of the tax 
should be avoided. The Canadian turnover tax was 
amended after four years’ experience to prevent this.’° 


Wholesale Sales Tax 


Inasmuch as wholesale sales are not so divergent in 
character as those by manufacturers many problems 
of administration would not be so serious with this 





One economist, however, submitted a memorandum to the 
Committee on Ways and Means in the spring of 1942 to advocate 
a low rate 2 per cent turnover tax for the United States, levied on 
all commodities including food. He stated that such a tax would 
be much easier for the Treasury to administer than a sales tax 
at any one level. The problem of auditing taxpayers’ books would 
be simpler, because a sampling of various industries would probably 
suffice. This kind of tax would also be less easy to evade. In his 
opinion, this tax would be much fairer than most indirect taxes. 
He pointed out that this is the form of sales tax imposed most 
commonly in Europe and that Russia, in 1940, collected $25 billion 
or $120 per capita, this in a country where the average wage scale 
is lower and cost of living much higher than in Chicago or New 
York. Paul Haensel in 77th Congress, 2d Session, Hearings before 
the Committee on Ways and Means on Revenue Revision, 1942 1:488; 
Taxes, 20:83, Feb., 1942. 


Estimated Yields of Sales Taxes on Tangible Personal Property at the Manufacturers’, Wholesale, and Retail Levels, 
with Rates of 1, 5, and 10 Percent * 


[In millions of dollars] 


--Manufacturers’ sales 


7—Sales at wholesale r— Sales at retail — 


1 per- 5 per- 10 per- 1 per- 5 per- 10 per- 1 per- 5 per- 10 per- 
cent cent cent cent cent cent cent cent cent 
1. All sales of finished articles (in- 
cluding industrial and commer- 
cial machinery, equipment, and 
supplies not resold as part of 
tangible personal property)..... 759 3,780 7,471 833 4,143 8,142 1,014 5,018 9,702 
2. Same as (1), but exempting sales 
to Federal Government and its 
eo ee aE eee 378 1,875 3,661 452 2,238 4,332 633 IK 5,892 
3. Same as (2), but exempting sales 
to State and local governments. . 368 1,825 3,561 442 2,188 4,232 623 3,063 5,792 
4. Same as (3), but exempting final 
sales to contractors for use in 
War production. .......2.2..... 248 1,228 2,382 322 1,592 3,059 503 2,469 4,632 
5. Same as (4), but exempting tan- 
gible personal property subject 
to Federal excise taxes......... 155 771 1,513 216 1,069 2,083 349 1,721 3,296 
6. Same as (5), but exempting sales 
of foods (excepting restaurant 
ion) 24) eae ee 77 384 760 100 496 980 174 864 1,691 
7. Sameas (6), but exempting sales 
of medicines and drugs ....... 72 359 712 94 466 922 166 824 1,616 
8. Same as (7), but exempting sales 
of clothing (i. e., all wearing 
EUIIROO ooio. ies occurs oaeacoue aps 32 159 517 46 232 461 81 404 799 
9. Same as (8), but exempting sales 
WPM SoG ride igsatag toler aces 31 153 305 45 224 446 79 394 780 


—__ 


Z 77th Congress, 2d. Session, Hearings before the Committee on 
Ways and Means on Revenue Revision, 1942, 1:348. 


1Fuels exempted in item 9 exclude bituminous coal, exempted 
under item 5, and gas and electricity which are not considered to 
be tangible personal property. 
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variety of tax. Pyramiding is also a less serious pos- 
sibility than under a manufacturer’s tax. There are, 
however, many more wholesalers than manufacturers 
so the auditing problem would be more complicated. 


Retail Sales Tax 


A tax on retail sales is much less subject to pyra- 
miding than one imposed on goods sold either at 
wholesale or by manufacturers. Definition 
of retail sales is somewhat simpler. On the 
other hand, many more taxpayers are in- 
volved, so administration would be more ex- 
pensive and difficult. Licensing of thousands 
of retailers would be required. In general, 
the problems would be similar to those arising 
under state sales taxes. 1. 





Rates needed to raise $1,000,000,000 


March, 1943 


York, an executive of a large drug company dealing 
with many retailers, testified before the Committee on 
Ways and Means in March, 1942, that there might 
be scattered opposition to a federal tax while it was 
being debated but that within three months after it 
was imposed “there will be no opposition from the 
Nation as a whole, or from New York City or New 
York State.” ™% 





Table 4 


Rates of Tax on Sales of Tangible Personal Property at the Manufac- 


turers’, Wholesale, and Retail Levels Necessary to 
Yield $1,000,000,000 * 


Manufac- Whole- Retail 
turers’ tax saletax tax 
Percent Percent Percent 


All sales of finished articles (including indus- 


trial and commercial machinery, equipment, 


Yields 


and supplies not resold as part of tangible per- 
sonal property) 


DP pac heise ae Adee eee as 1.3 1.2 1.0 


Estimates of yields of sales taxes vary ac- 2. Same as (1), but exempting sales to Federal 


; ; Government and its agencies................. 2.6 2:2 1.6 
cording to: (1) the type of tax, whether im- 3, Same as (2), but exempting sales to State and 
posed at the manufacturing, wholesale or local governments ..... vee teeeseeceeceeeees 2.7 2.3 1.6 
‘I level. (2) tl ; 00 in ais 4. Same as (3), but exempting final sales to con- 
retail level, (2) the rates, and (3) the exemp- tractors for use in war production............ 4.0 3.1 2.0 


tions. The estimates in Tables 3 and 4 were 5. Same as (4), but exempting tangible personal 


: ‘ 4 : Bs . 
computed by the Treasury Department in the property subject to Federal excise taxes. ...... 6.5 4.6 2.9 
: - j é 6. Same as (5), but exempting sales of foods 
spring of 1942. It will be noted that, in (excepting restaurant meals, etc.)............ 13.0 10.0 SF 
general, in order to raise a definite sum, esti- 7. Same as (6), but exempting sales of medicines. 13.9 10.6 6.0 
d ; ees f oe 8. Same as (7), but exempting sales of clothing... 31.3 yf 123 
mated rates under a manulacturer's sales tax 9 Same as (8), but exempting sales of fuels... ... 32.3 222 127 





are from 1.3 to 2.5 times those under a retail 
sales tax and rates of the wholesale tax are 
from 1.2 to 1.8 times the rates of a retail sales 
tax. These Treasury estimates assume a 
volume of sales at the expected level for 1943 
and assume also the exemption of personal, profes- 
sional and repair services and such industries as 
those providing hotel service, amusement, transpor- 
tation, trucking, extraction of natural resources, water, 
electricity and gas. 


Table 5 presents a later and independent estimate 
of retail sales tax yields. 


Reaction to Sales Tax Experience 


In estimating the effect of a sales tax, some consid- 
eration might be given to state and city experience in 
the United States and to experience abroad. The pro- 
posal of a new state or municipal sales tax practically 
always arouses opposition and, at present only 23 
states have general sales taxes. Only a minority of 
states, however, have given up the tax, once it has been 
imposed. Louisiana repealed its tax, but after a year, 
reénacted it. In New York City, Mayor La Guardia 
originally opposed the sales tax, but after it had been 
in effect he became a supporter of it. A representative 
of the Chamber of Commerce of the State of New 





177th Congress, 2d. Session, Hearings before the Committee on Ways and 
Means on Revenue Revision, 1942, 1:349. 

2 The tax rates are based on fiscal 1943 sales estimates and assuming a 
full year’s collections after the sales tax has been in effect long enough to 
absorb the initial anticipatory buying as a result of its imposition. 





Table 5 
Tax Yields on Estimated Calendar 1943 Retail Sales ’ 
In Millions of Dollars 


Tax Rate 
1% 5% 10% 15% 
1. Total Sales of $50.5 Billion. . $505 $2,500 $4,750 $6,250° 


2. Sales excluding food, but in- 
cluding restaurants, etc. $34.5 ‘ 
ee 345 1,725 = 3,200 = 4,500° 
3. No. 2, excluding, also, “mini- 
mum” apparel * $29.25 Billion 292 1,190 2,675  3,360° 





Estimates by R. S. Vaile, University of Minnesota, Feb. 1, 1943. 
Assumed general price increase, 1943 over 1941; 15%; estimated 
physical volume for 1943 estimated at 81% of 1941. 


1 For purposes of this table it was assumed that the 10% of retail 
sales not made through stores would be offset by incomplete collec- 
tions. The first category corresponds fairly closely to number 4 in 
Tables 3 and 4; the second category is similar to number 6 in Tables 
3 and 4, except that Prof. Vaile does not assume exemption of 
sales of liquor, tobacco, etc., which are subject to federal excises. 

2 No reduction in sales with 1% or 5% tax; 5% reduction with 
10% tax; 10% reduction with 15% tax. 


3 Very little of the reduction in sales due to tax would be in 


foods; consequently almost the same dollar reduction is shown as 
in No. 1. 


*$25.00 per person under 14 years of age, and $50.00 per person 
14 and over allowed for apparel tax free. 





uW. J. Schieffelin, Jr., 77th Congress, 2nd Session, Hearings 
before the Committee on Ways and Means on Revenue Revision, 
ae Sie 
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At these hearings the question was raised as to how 
the sales tax states would manage if there was also 
a federal tax. One witness thought there would be no 
difficulty. Just as there is now a federal and state 
gasoline tax, so the states could continue to collect 
their sales taxes.’ A member of the Committee from 
Michigan explained how the voters of his state even 
refused to amend their sales tax to exempt the necessi- 
ties of life. A referendum providing for eliminating 
the tax on food, clothing and medicine, submitted after 
the sales tax had been in operation some years, was 
defeated by a substantial majority.” 


Experience in Other Countries 


Inasmuch as various countries have imposed sales 
taxes, it seems worth while to consider the experience 
of a few of them of particular interest to us. 

Table 6 shows at a glance the chief features of the 
sales taxes in effect in Great Britain, Canada and 
Australia. As Canada is our close neighbor with 
many similar problems, her long experience with a 
sales tax may be outlined briefly. 
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sales of less than $5000 (printers, $3000), must secure 
an annual license, for which they pay $2.00. Those 
liable for the tax are required to file monthly reports 
of sales. 

This tax has been an important source of Dominion 
revenue. (See Table 7.) In 1941 it yielded about 
24 per cent of total tax revenue. In the following 
years other excises, notably those on tobacco and alco- 
holic beverages, and the income tax were greatly in- 
creased so that the proportion from the sales tax 
became much less although the decrease in dollars was 
slight. 

Canadians evidently consider the sales tax a per- 
manent part of the fiscal system as it has been in 
effect over twenty years and never seems to arouse 
appreciable opposition in parliament. One reason 
perhaps is that the rates have not been raised in recent 
years, in spite of the fact that government expenditure 
has increased greatly and all other tax rates have been 
pushed up. With administration “all set up and 
functioning smoothly,” why has not more use been 
made of this tax? This question was answered by 
Mr. E. K. Eaton of the Canadian Department of 


Sales Taxes: Australia, Canada and Great Britain 


Rates 


Country 


Type 





Wholesale and 
manufacturers’ 


Australia ? 5%, surgical goods 


cessities nor luxuries 





Canada? Manufacturers’ 


for blind, deaf, dumb 


8%, all others except furs 


(12%) 





Great Britain? Wholesale 


etc.) 





‘Data from U. S. Treasury, Memorandum, ‘‘Federal Manufac- 
turer's Wholesale and Retail Sales Taxes,’ 77th Congress, 2d. 
Session, Hearings before the Committee on Ways and Means on 
Revenue Revision, 1942, 1:359. 


Canada 


In 1920, Canada adopted a one per cent turnover tax, 
that is, one which applied every time a commodity was 
sold. Four years later this tax was amended to apply 
only once, namely, when the sale was made by a 
licensed manufacturer or importer. Rates and exemp- 
tions are shown in Table 6. Manufacturers and pro- 
ducers, except small merchant dealers with annual 


2 Ibid. 
“77th Cong., 2d Sess., Hearings, I: 231. 


10%, goods neither prime ne- 


4%, goods made at institutions 


6624 %, base rate (luxury goods) 
1624%, reduced rate (shoes, 
adult clothing, newspapers, 


Yield in % of 
Total Tax Revenue 
Exemptions 1942 





12%-16% “in the 
past” 


Food, tobacco, agricultural ma- 
chinery and implements, drugs, 
medicine, fuel, power, light, 
tools; manufacturers whole an- 
nual volume sales is not over 


£1000 ($4000) 


Food, fuel, newspaperselec- 17.3 
tricity, farm machinery sales 
to Provinces 





Children’s clothing, adult’s “util- 4.8 
ity” clothing, food, essential 
drugs, gas, electricity, fuel, 
farmer’s machinery 


2 Data from Treasury Memorandum cited in Note 1; Canada, 
Budget Speech of Hon, I. J. Ilsley, June 23, 1942. 


3 London Times, April 15, 1942; N. Y. Times, April 15, 1942. 


Finance, who stated that (1) the income tax revenue 
could be raised more equitably and (2), with a ceiling 
on wages and prices, it was not practicable to increase 
the rates of the sales tax.’ 


Great Britain 


In contrast to the Canadian sales tax, that of the 
British is a recent addition to their tax system. It was 
(Continued on page 183) 





4 Proceedings of the National Tax Association, 1942 (Cincinnati). 
























































































































































































































































































































































































































































































WO BILLS were introduced in the last Con- 
gress proposing a Federal property tax on 
intangible personal property (stocks, bonds, 
moneys and credits, etc.). One was H. R. 980 intro- 
duced by Congressman Knute Hill, of Washington, a 
member of the Ways and Means Committee. It pro- 
poses a property tax of one-half of 1% (5 mills) on 
accumulations of intangible property exceeding 
$50,000. The other, H. R. 5063, was by Wright Pat- 
man, of Texas, a member of the House Committee on 
Banking and Currency, and proposes a 0.2% (2 mills) 
property tax on accumulations of intangibles in excess 
of $50,000. No attempt is made by these bills to ap- 
portion the proposed tax among the several States 
of the Union. [Note. Congressman Wright Patman 
re-introduced the bill providing for an intangibles tax 
on January 26, 1943. It is H. R. 1507. Editor] 

These tax bills, if constitutional, could unquestion- 
ably produce vast revenues. The Congressional Joint 
Committee on Internal Revenue Taxation has made 
a “very conservative” estimate that there is in excess 
of 250 billion dollars of intangible property in the 
United States.” It is fairly concentrated in ownership 
and is not subject to heavy state taxation. 

At present fourteen states have no tax on intangible 
property. Twenty-one States tax it at special rates 
much lower than real property rates. Thirteen States 
tax intangibles at the same rate as real estate but 
usually allow broad and liberal exemptions. By reason 
of its transitory nature, no state has been able to dis- 
cover for assessment more than a very small fraction 
of the existing intangible property. This difficulty 
might be obviated by reaching the property on a na- 
tional scale. 

There is, however, some doubt as to the constitu- 
tionality of the taxes proposed by Congressman Hill 
and Patman. Any direct Federal tax must conform 
to the limitations of the “apportionment clause” ® of 
the Federal Constitution, which says: ‘No Capita- 
tion, or other direct, tax shall be laid, unless in pro- 





1See Hearings before the Committee on Ways and Means on the 
Revenue Revision of 1941, Volume 2, pp. 1375-1381 (May 19, 1941), 
77th Congress, ist Session. 

? Congressional Record, Vol. 87, Part 11, A1239, March 19, 1941. 


3 Article I, Section 9, Clause 4, and see Article I, Section 2, 
Clause 3. 
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portion to the Census or Enumeration herein before 
directed to be taken.” 

A Federal tax on intangibles would unquestionably 
be constitutional if apportioned among the states “‘in 
proportion to the census,” but this would make the 
levy very limited in effectiveness and difficult to 
administer.* If unapportioned, there is a grave ques- 
tion whether such a tax is a “direct tax” within the 
meaning of the proscription of the Federal Constitution. 

In Springer v. United States,’ the Supreme Court 
declared, after analyzing many authorities, “Our con- 
clusions are that direct taxes, within the meaning of 
the Constitution, are only capitation taxes, as ex- 
pressed in that instrument, and taxes on real estate.” 
It indicated that the clause was a loose limitation writ- 
ten into the Constitution for the purpose of appeasing 
southern slave-holders. 


Fourteen years later the Court by implication over- 
ruled the Springer case in Pollock v. Farmers Loan and 
Trust Company® where by a 5 to 4 decision a tax on 
income from either real estate or personalty was held 
to be a direct tax. The constitutional term “direct tax” 
was construed to include taxes on either tangible or 
intangible personal property or the income thereof. 
This might seem to dispose of the matter except for 
the fact that the Pollock case has, in turn, been emascu- 
lated by a number of later cases. 

Prior to the passage of the 16th Amendment, the 
Supreme Court in Flint v. Stone-Tracy Company‘ held 
that Congress could impose a tax measured by net 
income on the right of a corporation to do business. 
The Springer case was therein cited with approval. 
Other cases limiting the doctrine of the Pollock case 
include Spreckels Sugar Refining Co. v. McClain,® which 
permitted a tax on doing business measured by gross 
income including income from personalty; Stratton’s 
Independence v. Howbert,®? which allowed a tax on a 
mine measured by net income without any deduction 
for the value of ore in place, a wasting asset ; Stanton 

(Continued on page 187) 





* ‘Direct Taxes under the Constitution’’, by Charles J. Bullock, 
15 Political Science Quarterly 452 pp. 465-481. 
5102 U.S. 586, 602 (1881). 
® 157 U.S. 429 and 158 U. S. 601 (1895). 
7220 U.S. 108 (1911). 

8 192 U. S. 397 (1904). 
® 231 U. S. 399 (1913). 
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Tax Litigation and the Administration 
of the Revenue Laws 

Congress, of course, enacts the statutes. It de- 
termines the Government’s basic tax policy, and I 
shall not presume to tell you what that responsibility 
entails. Every thoughtful citizen must recognize and 
appreciate the tremendous burden—the weeks and 
months of hearings and arduous study—which Senator 
George, Representative Doughton and the members 
of their committees devote each year to the considera- 
tion of revenue measures. 

The Treasury makes recommendations to the Con- 
gress in the preparation of this legislation. After 
enactment, the Treasury, through the Bureau of In- 
ternal Revenue, then has the tremendous job of ad- 
ministration and collection, including representation 
of the Government in proceedings before the Board of 
Tax Appeals, now known as the Tax Court. The 
magnitude and importance of these tasks must be 
evident to all. 

The Tax Division of the Department of Justice 
begins to function as tax controversies and problems 
are brought before the federal courts. We represent 
the Government in all cases which are brought in the 
Federal District Courts, in the Court of Claims, and 
on appeals to the Circuit Courts of Appeals, including 
appeals from the decisions of The Tax Court. The 
Division also has the initial responsibility for the 
preparation of tax cases for presentation to the Su- 
preme Court. 

As most lawyers well know, the volume of tax 
litigation is very large. It is not news that the 
battle over taxes, which begins in the halls of Con- 
gress, continues in the courts. Open at random any 
recent volume of the Federal Reporter and the odds 
are roughly one to five that you will put your finger 
ona tax opinion. Turn to the Supreme Court reports, 
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and the odds would be roughly one to seven. In 
other words, approximately one out of every seven 
civil cases considered by the Supreme Court presents 
a federal tax question. Approximately one out of 
every five civil cases argued and decided in the Circuit 
Courts of Appeals is a federal tax case handled by the 
Tax Division. And some federal courts have a much 
larger concentration of these cases. For the fiscal 
year 1942, this litigation constituted 39% of the total 
civil cases in the First Circuit, 35% in the Second 
Circuit, and no less than 47% in the Third Circuit. 
On the average, a total of approximately 6,000 tax 
cases is handled by our office each year. This very 
volume supports the witticism of my associate, Thur- 
man Arnold, who wrote that the motto of some tax- 
payers is, “Taxation without litigation is tyranny.” 

[ should add that the inevitable effect of the emer- 
gency and war revenue measures, beginning with the 
1940 Acts will be to swell this flow of tax cases. The 
reasons are obvious. In the first place, the lowered 
exemptions have greatly increased the number of 
taxpayers and hence the number of possible tax liti- 
gators. In the second place, the sharply increased tax 
rates have placed a litigation value on tax controver- 
sies which under earlier revenue acts would not 
justify a visit toa tax attorney. And finally Congress 
has enacted new kinds of taxes, such as the Excess 
Profits Tax and the Victory Tax, which doubtless 


will produce many tax issues to be settled by the 
courts. 


Many persons, of course, think of tax litigation 
solely in terms of fraud or criminal evasion. A sub- 
stantial part of our work involves just such cases, 
and their importance hardly needs be emphasized. 
They represent the more spectacular part of the job. 
The Pendergast and Annenberg cases were household 
news—although many might not think of the chief 
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participants as exactly in the class of household pets. 
However, it is the civil tax cases—cases which rarely 
make national headlines—which day by day serve 
such a vital role in the administration of the federal 
tax system. 

The great bulk of tax litigation represents the final 
stage in the process of determining the meaning of 
taxing statutes in their application to various situa- 
tions. There can be no such thing as a taxing statute 
which permits a slide rule answer to every set of facts 
that might arise. I do not seriously encroach upon 
Mr. Paul’s and Mr. Surrey’s fields when I say that no 
draftsman could ever perfect such a provision. 


The fact is that every statute must leave much to 
the process of construction and application. In the 
1942 Act, to take a very simple example, Congress 
has provided certain deductions for expenditures 
made for “medical care.” (Revenue Act of 1942, 
section 127) The term “medical care” is defined to 
include “amounts paid for the diagnosis, cure, miti- 
gation, treatment, or prevention of disease, or for the 
purpose of affecting any structure or function of the 
body.” It is easy to predict that nice questions may 
arise under this provision. For example some future 
taxpayer may litigate the issue of whether a face- 
lifting operation constitutes “medical care” within 
the statutory definition. 

The process of interpretation, of course, is first 
tackled by the Bureau of Internal Revenue. By regu- 
lations and administrative practice, content is given 
to the words and language of the statute. The Com- 
missioner of Internal Revenue makes the initial in- 
vestigation of the facts; on the basis of the facts 
found, and the Bureau’s interpretation of the law, the 
Commissioner determines tax liabilities. 

But taxpayers frequently disagree with the Com- 
missioner’s determinations. Controversies arise, and 
then we have a problem for the courts. For the final 
Say as to the meaning and application of a statute 
rests with the judiciary. And we are bound to have 
such controversies, and they will be disposed of by 
litigation, so long as we continue to live happily 
under our present democratic system. 

This is the stuff of which most tax litigation is 
made. Sometimes cases arise where we think the 
individuals involved are simply trying to use techni- 
calities to beat the Government out of money justly 
and fairly owed. There are the cases, for example, 
where family trusts or personal holding companies 
have been formed for the ostensible purpose of avoid- 
ing surtaxes, and we urge that the trust or corporate 
income should continue to be taxed to the settlor or 
the sole stockholder. They bring to mind the 
prominent financier who is said to have remarked, “If 
the Government cannot collect its taxes, a man is a 
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fool to pay them.” In such cases, there is an added 
zest to the job. 

But in a far larger percentage of the cases, I think 
both sides would agree that the controversies are 
based upon reasonable differences of opinion as to 
the proper impact of the statute. Indeed, from the 
Government’s standpoint, it is often true that we have 
welcomed and desired litigation on particular issues. 
The uncertainties in a given situation make a judicial 
determination helpful and frequently essential as a 
guide for the administration of the statute and the 
drafting of regulations or new statutory enactments. 

Let me give you two examples, taken from the 
cases we have litigated before the Supreme Court 
this present term. 

In one group of extremely important cases, which 
have been argued but not yet decided, we have raised 
the broad question of the extent to which stock divi- 
dends constitute income. The question carries with 
it the broader issue of the extent to which undis- 
tributed corporate earnings may be taxed to the 
stockholders. It is one of the most difficult and 
troublesome questions in the field of income taxation. 

In another pending case, the issue is the extent to 
which a creditor’s cancellation of a debt results in 
income to the debtor. In both the 1939 and the 1942 
Acts, Congress enacted provisions dealing with the 
tax consequences of such transactions; yet it will be 
impossible to know the precise application and import 
of these provisions until the courts have finally 
settled the basic underlying problem. 

By court determinations, individual controversies 
are finally concluded, and controlling principles and 
rulings are established. This 1s what I meant, when 
I said at the outset that we in the Tax Division are 
concerned with the final stage in the process of tax 
administration. 

The work is difficult. It represents a continuous 
grind for all involved. But I should not let the occa- 
sion pass without pointing out that no matter how 
hard the task our work is made easier by the splendid 
cooperation which we always receive from the officers 
and staff of the Treasury and the Bureau of Internal 
Revenue.—Samuel O. Clark, Jr., Assistant Attorney 
General of the United States. An address before the 
Federal Bar Association, Washington, D. C. 


* * Xx 


Know Your Endorser 
The United States Secret Service, riding the crest 
of the most successful campaign against counterfeit- 
ing in its history, has turned its big guns against the 
forger of Government checks in a drive designed to 
protect, particularly, men in the armed services and 
their dependents. The Treasury campaign to protect 
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recipients and handlers of Government checks takes 
two lines. 


First, those entitled to the checks are urged to take 
precautions against their mail being pilfered, or their 
checks otherwise getting into unscrupulous hands. 


Second, merchants, bankers, and other handlers are 
being urged to demand positive identification of every 
person presenting a check for cashing. The “Know 
Your Endorsers” theme is being hammered home by 
widespread publicity, through posters, magazines, 
newspapers, radio and motion pictures. Army and 
Navy publications have cooperated whole-heartedly 
in carrying the precautionary program to military 
personnel and their dependents. 


Bureau Reports of State Finances 


Continuing last year’s improvement in currency of 
publication and scope of content of the Census Bu- 
reau’s annual series on finances of States (formerly 
called Financial Statistics of States), the first individual 
State report—Tennessee—on State Finances: 1942 was 
released in January 1943. This represents a gain of 
eight months, in comparison with the September 1942 
release date of the first 1941 State report. Reports 
on the 1942 finances of the remaining 47 States will 
be issued shortly. Corresponding speed-ups in publi- 
cation of the Census Bureau’s series on finances of 
the cities having populations over 100,000—City 
Finances: 1942—are planned to provide up-to-date in- 
formation needed in connection with development and 
administration of war programs and the formulation 
of post-war policies. 

Simultaneously with the speed-up in the dates of 
beginning and ending the publications, the scope of 
the data has been greatly increased. Previously, the 
first financial reports for a given year contained only 
a few summary totals; details did not appear until a 
year later. The reports for 1941 and 1942, on the other 
hand, present detailed financial statistics for each unit 
of government. 

Another major improvement is the modernization 
of concepts used. For example, statistics of sinking 
and trust funds are no longer consolidated with those 
of the general funds, but are set forth separately. 
Similarly, expenditures made by governments for debt 
service are now recognized. Separate presentation of 
enterprise data is not only continued but wherever 
available, profit and loss statements and balance sheet 
items are presented. In the case of the city reports, 
the statistics presented are those that relate to the 
city corporation rather than those resulting from a 
consolidation of figures for the city corporation and 
for some overlying governmental units. 


County reporting was inaugurated last year. Al- 
though county data had been collected annually by 








March, 1943 





the Census Bureau since 1907, the county reports for 
1940 and 1941 appearing in September and December 


1942, respectively, were the first publications of such 
data. 


The principal changes made in the 1942 reports are 
first, greater emphasis on the functional distribution 
of expenditure, and, second (in the case of the State 


reports), separation of payments for State aid from 
direct operation expenditure. 


March Holidays in the United States 

Tuesday, March 2, Texas (Texas Independence 
Day). 

Tuesday, March 9, Alabama, Florida (in cities and 
towns where Carnival is celebrated), Louisiana 
(Parishes of Jefferson, Orleans, St. Bernard, St. 
Charles, St. John the Baptist, East Baton Rouge and 
some municipalities) (Shrove Tuesday). 

Monday, March 15, Tennessee (Andrew Jackson’s 
Birthday). 

Thursday, March 25, Maryand (Maryland Day).— 
Guaranty Trust Company of New York. 





United States Supreme Court 
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Must Pay Tax on March 15th 


As there are a number of taxpayers 
who are under the opinion apparently 
that no income tax return will be re- 
quired on March 15th due to the pending 
discussions of proposed Pay-As-You- 
Go-Plans; the Senate Finance Com- 
mittee adopted the following resolution ; 
“Resolved, That this committee desires 
to inform the American people that no 
pending tax plan will relieve them of 
the necessity of filing an income-tax 
return and paying their first quarterly 
installment on March 15, and that 
though the Congress is seriously con- 
sidering ways and means to put indi- 
vidual income taxes on a current basis, 
even though such a plan be developed 
prior to March 15, there will be no 
relief from the necessity of filing a re- 
turn on March 15 and the payment 
made in connection therewith will be a 
full credit for the taxpayer under such 
circumstances.” 


Mr. Sullivan, the Assistant Secretary 
of the Treasury also appeared before 
the Committee on Ways and Means to 
express the concern of the Treasury 
and the Internal Revenue about the de- 
lays in filing of income tax returns. 
Said, Mr. Sullivan: 


“As you know up until 1941 we have 
never received as many as 8,000,000 
income-tax returns in a year. In 1941 
that number increased to 16,000,000; in 
1942 it increased to 27,000,000. This 
year we expect 35,000,000 individual 


income-tax returns. 


We had heard reports from various 
collectors that the rate of filing returns 
in this year, when we were expecting 
an increase above last year, was falling 
behind the rate at which taxpayers 
were filing last year. We made a check 
and I made a short report last Friday. 
We have heard from still other districts 
since last Friday and that report is 
even more discouraging. 


Most of the districts show that less 
than half as many income-tax returns 
have been filed on February 1 of this 
year as had been filed on February 1 of 
last year. We have some districts 
where the delay is most alarming.” 


OFFICIAL WASHINGTON 


































Official Washington 


The Hon. Robert L. Doughton Chairman of the House 
Committee on Ways and Means has appointed a sub-committee 
to study and submit Pay-as you-go tax plans. 

The Committee concluded its public hearings on February 
15, 1943 after listening to such plan proponents as Mr. Beardsley 
Ruml, Mr. Nicholas Picchione, Mr. Francis Bravman, Mr. 
Clement J. Clark, Jr., Philadelphia, Samuel J. Foosaner, New- 
ark, N. J., J. S. Gordon, Columbia Tenn., Mr. Walter A. 
Cooper, White Plains, N. Y. (appearing on behalf of the 
American Institute of Accountants), Mr. Kenneth C. Rich- 
mond, Chairman, Committee on Taxation, National Retail 
Dry Goods Association, Mr. Fred Breuckman, Washington 
representative of the National Granges, Mr. John W. Hooper, 
representing the Brooklyn Chamber of Commerce and many 
others. 

Mr. Randolph E. Paul, General Counsel for the Treasury 
also appeared before the committee and voiced Treasury ob- 
jections to the skip a year feature of Pay-As-You-Go-Plans. 

The Committee to study Pay-As-You-Go-Plans is com- 
posed of the following members of the House Committee on 
Ways and Means: 

Mr. Jere Cooper, Chairman 
Mr. Wesley E. Disney 
Mr. John D. Dingell 

Mr. Harold Knutson 

Mr. Charles S. Dewey 
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The WPB Smaller War Plants Division has announced 
establishment of 12 regional and 131 district offices to provide 
contracts for smaller war plants. Under the plan for dis- 
tributing war work, contracts will be handled by these field 
offices, with which operators of “distressed” plants are to make 
contact. 


In order for a plant to be considered for contract awards, 
the following information is to be furnished: 













1. Firm name and full address. 

2. Kind of business and products normally produced. 
3. Kind of war work which could be handled. 

4. Average number of employees a year ago and now. 
5. Dollar value of factory sales in 1941. 


6. Dollar value of factory sales, by months, for the past 
six months. 


Dollar value of business of all kinds on hand now. 
8. General description of equipment. 
9. Kind of war work on hand, if any, and how much. 


10. If labor force has been depleted, the extent to which 
it can be replenished. 
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The Pay-As-You-Go plan has five 

chief advantages. 

First, it stands on its own feet as a 
sound method of freeing citizens of 
income-tax debt owed to the Government. 

Second, it solves the problem of putting income 
taxes on a current basis, even though taxpayers may 
not know at the beginning of a year what their in- 
come during that year will be. As before, taxpayers 
under the Pay-As-You-Go Plan will file on about 
March 15th an income-tax schedule declaring their 
previous year’s income. Although this would be a 
tentative return for the year then beginning, it would 
serve as a basis for the payment of current income 
taxes. At the end of the year there would have to be 
an adjustment, up or down, depending on whether the 
income actually received during the year was greater 
or less than that shown on the tentative return. The 
adjustment would be made on the same form and at 
the same time as the return for the following year. 
The second return would be at once the final return 
for the first year and the tentative return for the 
second. 

Third, the Plan provides for relief in cases of tax- 
payers who know their income in the current year 
will be greater or less than that of the year of their 
tentative declarations. Taxpayers may declare their 
true knowledge of higher or lower income resulting 
from salary changes, etc., which have actually oc- 
curred, and make their current payments accordingly. 

Fourth, the Plan makes special provision for ob- 
jectionable “windfall” cases. Any plan that under- 
takes to give equal treatment to all taxpayers will 
inevitably produce a certain number of “windfall” 
cases, where a few individuals benefit unduly because 
whatever tax year is dropped from the calendar may 
be a year of unusually large income. The following 
three suggestions will minimize the problem of 
“windfalls” : 

(a) Do not cancel the income tax for the year dropped 
on capital gains, which are not like ordinary re- 
curring income, and can therefore properly be 
separated. Capital gains give rise to a large part 
of the “windfall” problem because the year in 
which the gains are taxed is the year in which 

the transaction happens to have been closed. 


RUML’S OWN STORY 


By BEARDSLEY RUML 





March, 1943 








(b) Provide a special death tax to recover “wind- 
falls” which arise because of death during the 
transition period. 


(c) 





Strike an average for a three-year period in all 
cases where claim for credit exceeds $10,000 or 
some other likely sum. The average will bea 
practical way of determining a fair income for 
the year dropped out, and would eliminate the 
unfairness entailed in an unusually large income 
received during the year of transition. 

The fifth advantage of the Pay-As-You-Go Plan is 
that it gives equal treatment to all taxpayers. It pro- 
poses to skip a year for all in every income bracket. 

The Treasury offers three objections to the Plan 
which are unimpressive and contribute little to the 
solution of the problem of income-tax debt. One ob- 
jection points to administrative difficulty, and weakly 
says, “In effect, the Ruml plan requires two returns 
and two sets of computations to determine one year's 
tax.” Yes, in effect that is true, but im fact it is all 
done at the same time and on the same return. 

Another objection is to the problem presented by 
widely fluctuating incomes which, for sake of illus- 
tration, may be $3,000 during one year, $10,000 the 
second year, and $3,000 the third year. If, like the 
Treasury, all taxpayers having such incomes persist 
ently ignore the relief provisions which have been in 
the Plan since the very beginning, and in addition be- 
have in the most stupid way possible, there might 
be something of a problem. But if taxpayers with 
widely fluctuating incomes take advantage of the re 
lief provisions and behave like ordinary human beings, 
there is no difficulty. 






























A third objection is to “windfalls”, but the “wind- 
fall” problem has been confused with the high bracket 
problem, the real issue being the question of equal 
treatment to all taxpayers. 

Much as I dislike “windfalls,” I’m still for the Plan 
even if they cannot be entirely eliminated. I cannot 
bring myself to the point of refusing to do good for 
millions simply because I would be doing too much 
good for a few who don’t deserve it. 


By adopting the Pay-As-You-Go Plan, we can tum 


the tax clock ahead and get the whole nation out of 
income-tax debt. 
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The so-called “pay-as-you-go” income tax plan pro- 
posed by Mr. Beardsley Ruml has the following 
major defects: 






1. By fully cancelling individual income taxes on 
the high 1942 incomes and profits, it would seriously 
violate the principle of ability to pay. 






a. It would bestow the greatest benefit on those 
best able to pay and the smallest benefits on those 
least able to pay. About 60 taxpayers with million- 
dollar incomes in 1942 would each receive a benefit of 
at least $854,000. At one stroke, the Ruml plan would 
add to their wealth more than they could save in six 
years, even if they saved every cent of their income 
after taxes. The benefit to a person with a $100,000 
net income would be about $64,000; to one with 
$10,000 income, about $2,150; and to one with $2,000, 
only $140. Those who had no income in 1942 would 
receive no benefits whatsoever. 










b. In view of war revenue needs, tax collections 
will have to be increased substantially. Speeding up 
the payment of taxes, without the forgiveness of any 
taxes, will provide part of the increase in tax col- 
lections needed. Complete forgiveness will mean that 
tax collections can be increased only by tax rate in- 
creases. These increases will necessarily fall in large 
part on the smaller incomes because the rates on 
large incomes are already very high. Forgiveness 
would in effect shift part of the tax burden from the 
few at the upper end of the income scale to the many 
at the middle and the lower end. 

c. Only those who had incomes in 1942 would 
benefit from tax forgiveness but all who will receive 
incomes after 1942 will bear the burden of the tax 
increases. In other words, tax burden would be 
shifted from old to new taxpayers. Those in the 
armed forces would not share in the benefits but 
would share in the costs when they return to civilian life. 

2. The cancellation of a year’s taxes would be a 
psychological deterrent to the war effort. 

a. It would be injurious to the morale of the armed 
lorces, since it would imply economic gain rather than 
‘conomic sacrifice on the home front. 





















b. It would lead people to expect lower taxes at a 
ime when higher taxes cannot be escaped. 
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Statements before The House Ways and Means Committee 
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c. It would release funds which had 
been set aside for taxes already due 
and would thereby contribute to the 
psychology of inflation. 





3. The Ruml plan cannot place the income tax on 
a pay-as-you-go basis. The tax paid in any one year 
would be determined by incomes received during the 
two preceding years. Tax payments in 1944 would 
consist of a tentative tax based on 1943 income, to- 
gether with an adjustment to take account of the 
change in income between 1942 and 1943. The Ruml 
plan presupposes that incomes are stable, whereas in 
more than two-thirds of the cases, income fluctuates 
substantially from year to year. The continual ad- 
justments made necessary by income fluctuations 
would throw tax payments even further out of step 
with income than they are at present. 

4. The collection of taxes under the Ruml plan, 
which requires both the taxpayer and the Government 
to work with two years’ incomes to determine each 
year’s taxes, would complicate tax administration 
and taxpayer compliance. 

5. It is important that the income tax be placed on 
a pay-as-you-go basis. Collection at source must be 
the keystone of a pay-as-you-go plan. If collection at 
source is combined with the Ruml plan, it would have 
to be unnecessarily complex. A workable collection 
at source plan can be achieved directly without can- 
cellation of a full year’s taxes. 


* * *K * 


Persons of small means with income from such 
sources as business profits, professional fees, and farm 
incomes, could be put on a pay-as-you-go basis by 
the following steps: 

First: Every 3 months they would file a simple 
statement of their best estimate of net income from 
sources not subject to collection at source. 


Second: On the basis of such income less prorated 
exemptions, they would pay a tentative tax each 


quarter at the basic-liability rate used in collecting 
taxes at source. 


Third: After the close of the year, they would 


report actual income, compute the actual liability, and 
make the necessary adjustment. 















































































































































































The Shoptalkers 


“T can’t understand,” ventured the Kid, “why it has 
taken us so long to come to a serious consideration of 
the pay-as-you-go basis. It does seem such an obvi- 
ous solution.” 

“That’s just the trouble with it,” said Oldtimer. 
“It’s too obvious.” 

“Well, we all know we have to get on a current 
basis, the sooner the better,” added the Kid. 

“Why?” intoned Oldtimer. “We’ve gotten along 
so far.” 

“Why!” exclaimed the Kid. “We have to pay for 
this war as we go along, that’s why.” 

“T am not altogether convinced of the necessity of 
that,” interposed Dash, looking up from his CCH 
Master Tax Guide. “It may be good theory but, as we 
know, quite an impossibility from a practical point 
of view.” 

“So you would mortgage the future,” concluded 
the Kid. 

“Exactly what we are doing, what we have to do,” 
replied Dash. “What’s the matter with a mortgage, 
anyway? It’s always been considered a perfectly hon- 
orable and expedient device to accomplish what other- 
wise couldn’t be done.” 

“And coming generations will have to pay it off, is 
that it?” inquired the Kid. 

“Not at all, not necessarily,” explained Dash. “In 
the first place our generation will still have some 
time left 

“Borrowed time?” quipped the Kid. 

= and what paying off we can’t swing in five 
years maybe we can manage in fifteen. Besides, if 
coming generations happen to have to live in a house 
with a small mortgage on it, that isn’t necessarily so 
bad—so long as the house itself is all right ” 
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“Ergo, we should ease the tax burden right now, and 
spread the cost .’ stated the Kid. 

“Of course not!” exclaimed Dash. “We should pay 
the heaviest taxes we possibly can manage, and then 
some. But it is no use kidding ourselves that if we 
hit upon the right taxing scheme that will meet the 
war costs. It just can’t be done. And that’s my 
point.” 

“The principal reason for maximum taxes, of course, 
is to siphon off purchasing power that’s in excess of 
what there is to purchase,” said Oldtimer. “To curb 
inflation.” 

“And for the rest of it we go into debt,” said the 
Kid. “Isn’t that inflation, too?” 

“It might be looked on as a delayed form of infla- 
tion,” admitted Oldtimer. “Those debts have to be 
reckoned with sooner or later. Some measure of infla- 
tion will be the eventual means of meeting them.” 

“Well, we are all agreed that we need maximum 
taxes,’ summarized the Kid. “Let’s skip what they 
are supposed to accomplish. The question is how to 
get them. I maintain that pay-as-you-go is the only 
answer.” 

“Yes, and no,” cautioned Oldtimer. “I am con- 
cerned with the practical effects of a pay-as-you-go 
system in terms of equality of sacrifice. I am afraid 
that that principle will be trampled on.” 

“You mean that withholding a flat rate, say 30%, 
will hit the $25 a week hospital nurse proportionately 
harder than the $90 a week rigger in a shipyard?” sug- 
gested the Kid. 

“What do you think?” retorted Oldtimer. 

“I guess you are right on that,” conceded the Kid. 
“Why wouldn’t an excess profits tax approach be the 
answer there? Suppose the rigger, too, used to make 
$25 a week. The extra $65 a week he is making now 
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is “war money”—excess profits. Soak the excess, 
using past average earnings as a basis.” 

“The guy won’t work if you tax him on that basis,” 
said Dash. 

“Oh, wait a minute,” said Oldtimer. “I am afraid 
you are slandering the American workman. He isn’t 
a saboteur, you know.” 

“Nevertheless, from what I hear, that’s the situ- 
ation,’ persisted Dash. 

“Well, part of the trouble is that there’s too darned 
much irresponsible talk going on,” proclaimed Old- 
timer, “and it ought to be rationed. The real saboteur 
is he who carries around that sort of nonsense.” 

“But what would you do if it happened to be true,” 
reiterated Dash. 

“Put him in a fox-hole,” exclaimed Oldtimer. ‘“No- 
body asked the Marines what kind of a tax bill they’d 
like. And they are setting the standards of sacrifice! 
Who’s got the gall to complain until he equals what 
they are doing?” 

“QO. K. Tl second that motion,” affirmed Dash. 
“That begins to make sense.” 

“We still haven’t made any sense on the pay-as-you- 
go question,” reminded the Kid. “Oldtimer, here, 
seems to be agin it.” 

“T said ‘yes and no’ to it,” reminded Oldtimer. “I 
am opposed to flat rate withholding. It will take the 
bread out of some peoples mouth; let’s not do that 
before we really have to.” 

“Whatever share of war costs is met by taxes, is 
met by taxes now,” suggested Dash. “How will 
pay-as-you-go affect that?” 

“It won't,” replied the Kid. “It’s just that instead of 
collecting back-taxes we’d be collecting current taxes.” 

“In either event, during 1943 thus and so much in 
taxes will be collected. Do you,” queried Oldtimer, 
“subscribe to the notion that changing the label on 
those collections—calling them ’43 taxes rather than 
'42-_will bring about some magic results?” 

“Oh, I guess not,” hesitated the Kid. “The point 
really is, you have to collect the taxes just as soon 
as the money is earned “i 

“Or you won't collect at all, is that it?” interrupted 
Oldtimer. “You’d repudiate the concept of ‘credit,’ 
which helped to make this country what it is today, 
and openly disavow any faith in the integrity of all 
citizen-taxpayers.” 

“Perish the thought,” exclaimed the Kid. “It’s not 
the taxpayers’ integrity that’s questioned. It’s his 
capacity.” 

“Well,” retorted Oldtimer, “the record shows that 
his capacity has measured up heretofore. During 1942 
he managed his 1941 taxes. And ’43 incomes will 
average higher than ’42 incomes. What’s happened 
to his capacity, all of a sudden?” 
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“All I know is,” pronounced the Kid, “that on 
March 15th lots of people are going to tell the Col- 
lector: I just haven’t got the money, and what are 
you going to do about it?” 

“You know the provisions for wilful refusal to pay,” 
answered Oldtimer. 

“Yep,” admitted the Kid. “I also know that if there 
are too many of them, those provisions won’t be en- 
forced. Besides, those non-paying taxpayers are 
needed on their jobs. Now, there’s a probable situation 
for you. What to do about it?” 

“In my ‘yes and no’ answer I had that in mind,” said 
Oldtimer. “I'll concede that withholding is the only 
answer; but I want withholding to be enforced sav- 
ings, not a tax.” 

“A withholding tax has distinct dangers of gravi- 
tating into a gross income levy,” observed Philo, join- 
ing the discussion. “And that would be the end of 
the ability to pay principle.” 

“While I won’t concede that adults hereafter should 
be treated as wards,” emphasized Oldtimer, “I guess 
some enforced budgeting is not a bad idea. If en- 
forced savings are withheld the Government collects 
on a pay-as-you-go basis. But don’t confuse ‘enforced 
savings’ with ‘withholding tax,’ which latter is of evil.” 

“You’d propose to file returns as heretofore, when 
the tax year is up, and the bulk of your tax liability 
would be taken care of by the enforced savings credit?” 
asked the Kid. 

“Yes, that’s about it,” said Oldtimer. “The tax is 
figured on net income, and you'll never know what that 
figure is until the year is up, of course.” 

“In other words,” summarized the Kid, “you pro- 
pose a save-as-you-go and pay-as-before basis; saving 
by means of withholding.” 

“Correct,” affirmed Oldtimer. “To let Uncle Sam 
have his share of your money while you still got it 
makes good sense. But just to hold it for you. Later 
you figure out what you really owe him and then you 
settle the tax liability between you, by paying more 
or getting a refund, as the case may be.” 

“Would you ‘forgive’ 42 taxes?” asked Philo. 

“T really think that’s somewhat academic,” stated 
Oldtimer. “Provide exemptions sufficient to assure 
safe and decent living standards, and grab the rest. 
If you grab the rest—well, there just isnt any more. 
Whether you call it 42 tax or 43 tax makes no 
difference.” 

“Tf you grab too heavily you destroy incentive,” ob- 
served Philo. 

“You'll excuse my saying so,” replied Oldtimer, “but 
that’s really corny. Any American who has to have 
an ‘incentive’ in dollars and cents, to stick with the 
rest of the boys, should be taught Americanism, 1943 
style, in the Marines. We are not ona picnic.” 


































































































































































































































For Immediate Use—All-year Reference: 


MONTGOMERY’S TAX MANUALS 























Federal Taxes on 


CORPORATIONS 
FOR answering your last-minute 194.2-43 


questions, and for clients who have 
requested an extension for filing final tax returns—or who 
have fiscal periods other than the calendar year—take 
advantage, while there is still time, of Montgomery's 
FEDERAL TAXES ON CORPORATIONS 1942-43. 

For the tax expert and the non-specialist alike, the 
manual presents a complete picture of what to do toward 
arriving at proper minimum tax under the current law. 
It provides, moreover, like all the Montgomery tax books, 
a permanent reference for the period, which makes it 
unique among tax pub- 
lications. 

Everything is in a com- 
pact, low-cost, two-book unit, 
to correspond to your two 
main problems—one on gross 


income and deductions, the 
other on tax determination 


Price compiete, 915.00 eee — 
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Federal Taxes on 
ESTATES, TRUSTS and 
GIFTS 1942-43 


HE complete, outstanding treatment of taxes in this 

field—the guide which estate attorneys, trust officers 
and tax accountants re/y on and which is just as usable 
by anyone concerned with these taxes. 


Brings up to date developments resulting from 1942 Revenue Act, 
and frcm rulings and decisions of past year incident to tax adminis- 
tration and court review of contested cases—all interpreted into 
plain advice and procedure for arriving at correct minimum tax. 

Use this new guide for answering your immediate problems of 
tax determination; use it for quick, safe leads all year through on 
tax angles in estate practice; use it for its counsel on proper drafts- 
manship, as of wills and indentures—plus its long-range planning 
that considers combined effects of income, gift, and estate 
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Institute of Federal Taxation 


A series of lectures on Federal Taxation described 
as The Institute on Féderal Taxation, was conducted 
by Dean Asa S. Knowles and the Division of Indus- 
trial Extension of Rhode Island State College at 
Providence, January 11th to January 15th. The In- 
stitute was sponsored to meet the needs of attorneys, 
accountants, corporate officers, bankers and others 
whose work is largely concerned with tax matters. 

Included among the lecturers were Peter Guy 
Evans, J. Stanley Halperin (Co-authors of “FOR 
PERSONAL INCOME TAX”) Vincent H. Maloney, 
Harold D. Greeley, Gustave Simons, Charles Meyer, 
James Armstrong, James T. Powell, Maurice Austin, 
and Samuel J. Foosaner. 


Cases 

There’s a fair sprinkling of recent cases in 43-1, 
USTC, each with its own peculiar angle of interest. 

The Supreme Court case at 9288, for instance, is 
likely to hold your attention even though it is con- 
cerned, primarily, with trial procedure and only 
incidentally relates to taxes. 

It takes three years to raise a crop of Hawaiian cane 
sugar. Prime crop costs cover plowing, preparing, cul- 
tivating, irrigating and fertilizing. For a wide range 
of indirect expenses see the facts in case at 9229, and 
when you are finished you'll have a little more respect 
for your sugar coupon, and have one more idea as to 
why it doesn’t stretch any further than it does. 

Puzzle-fans will delight in perusing the Rubel case, 
at 9240. Proceed slowly and tick off one point at a 
time, or the labyrinth will get you. 

Shadow and substance figure in the CCA-8 decision 
at 9269 where, quoting from Helvering v. Gordon 
(37-1 ustc 9088), the court affirms that substance 
governs, shadow must recede. The decision gives the 
taxpayer benefit of the doctrine of recoupment, so 
eloquently touched on in Bull v. U. S. (35-1 ustc 
9346). You'll find, too, that accountaints unearthed 
a bit of a McKesson & Robbins situation. 

No, says CCA-3, you don’t convert a residence into 
business property by merely renting out the garage, 
so—no depreciation. At 9280. 

Realtors selling on the installment basis will hail 
the CCA decision at 9284, which follows the Boca 
Ratone case, which in turn originally gave relief to 
installment basis taxpayers from imaginary profits 
on repossessions. 

In the CCA case at 9287 the court declines the invi- 
tation “to engage in a little judicial legislation”, but 
gets right in to the core of what is meant by “ordinary 
and necessary” expenses. If you relish plain English it'll 
do your heart good to read the conclusion of the opinion! 
(The Shoptalker’s Odds and Ends on page 179.) 
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March, 1943 OUR ARMY OF TAXPAYERS—THE ARMED FORCES 


This form is to be used for applying for an extension of time for the payment 
of income tax by those in the Military Service. 


STATEMENT OF FINANCIAL CONDITION 








(For benefits under Section 513, Soldiers' and Sailors' Civil Relief Act of 1940) 














Amount of Income 
ee ee ee ee ee ee ee ee ce re er 


Present Occupation before entering 
Pe Sa a0 ai iis wees awe tenanoeraane military SOW OO. 66 ors soa oe eieis.eoe Wee eee eee 


BF BPECRCRE UEAACATY SOPUAOR COU Gils 0 6666606650666 5046444004400 4s4 ees 
for a period which will end MO 6: 0): ©) 0 se ei 1p rar egw leew eerie, ole eeianreve acetal eel e ae Rae 


Average monthly salary for the year before entering military service $......... 





3. Average monthly income, other than salary, for the Same year $...cccccccccccees 


Statement of assets Om8 DRG L ities OF CHAS ccccccessccO OF cccoseeevsclBedes 







Fair Market 





















Assets Value Liabilities Amount 
Cash $ Accounts payable $ 
Accounts Receivable Notes payable 
Notes Receivable Real Estate Mortgages 
Automobiles Chattel Mortgages 
Stocks and Bonds Accrued real estate taxes 
Real Estate Judgments 
Other Assets Other liabilities _ 
inttaienmehiadilias Tiiicnunnintsintineumhabpsen 


5. Amount per month of military pay, including cash allowanceS $....cecccccceece 





6. Average per month of all other income (including any amount from former 


employer received since entering military Service) $..ccccccccccccccccccccccce 


AFFIDAVIT 





£4 640006 6000566006040 00500 40650446460080080% being duly sworn, depose and say 
that the foregoing list of assets and liabilities and other information dis- 
closed above are true and complete in every respect. 


Subscribed and sworn to before me 
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Signature and title of officer administering oath 





















































REVITALIZATION OF MULTIPLE 
STATE DEATH TAXATION 


Abraham S. Guterman, Member of the New 
York Bar 


42 Columbia Law Review, November, 1942, 
p. 1249-1281 


This article is a reexamination of the entire 
question of multiple death taxation by the 
states, and a reappraisal, in the light of the 
newly articulated concept of benefit and 
protection by the states as the basis for 
death tax jurisdiction, of what constitutional 
limitations still persist in the field. 


The recent decision in Utah v. Aldrich, 
316 U. S. 174, has enunciated without am- 
biguity or reservation that the 14th Amend- 
ment furnishes no immunity against multiple 
taxation and has specifically overruled First 
National Bank of Boston v. Maine, 284 U. S. 
312, in which the Supreme Court of the 
United States put the finishing touches on 
the single death tax doctrine. 


The Aldrich case, supra, did not purport 
to affect the doctrine laid down in Frick v. 
Pennsylvania, 268 U. S. 473, that only the 
state where tangibles are permanently lo- 
cated may impose a tax upon their transfer 
by death. Although it is possible that the 
days of the Frick case are numbered, we 
must assume that the Frick case is still law. 
The rule as thus laid down requires for its 
application a preliminary determination of 
what constitutes a tangible and when it is 
permanently located in a state. 

Ordinarily the question of qualification is 
determined by the law of the forum, and a 
state court may determine for itself the 
character of personalty as tangible or in- 
tangible. The inference from the Supreme 
Court’s decision in Blodgett v. Silberman, 277 
U. S. 1, is that a determination that an item 
of personal property is a tangible for pur- 
poses of state law will not be permitted to 
form the final basis for a determination of 
the applicability of the Frick case, supra. 

Although the rule of the Frick case is fre- 
quently stated as conferring exclusive power 
to impose death taxes upon the state where 
a tangible is “permanently located,” not the 
word “permanent,” but the words “actual 
situs,” are used in the case. That the location 
of the tangibles may be something less than 


permanent is now clear. It is sufficient if 
the location of the tangibles was fixed in an 
established abiding place in which they re- 
mained for a long time. Mere temporary 
location in a state confers no jurisdiction to 
impose death taxes but leaves the right to 
tax in the state of domicil. Moreover, tan- 
gible property is presumed to have an actual 
situs where it is found unless shown other- 
wise. There is an element of conflict be- 
tween the states as to the determining factors 
permitting taxation. 

In dealing with a domiciliary owning tan- 
gible personalty permanently located in a 
foreign country, the states might conclude 
that they were at liberty to disregard the 
Frick case, supra, basing their reasoning on 
Burnet v. Brooks, 288 VU. S. 378, and Guaranty 
Trust Co. v. Commr., 79 F. (2d) 245. But 
under the benefit theory, the state of domicil 
does not confer sufficient benefits upon its 
domiciliary to exact a death tax upon his 
tangibles permanently located outside the 
state. 

The Aldrich case, supra, decided that a state 
could impose a death tax on the transfer of 
shares of stock in a domestic corporation, 
regardless of the right of the state of the 
domicil or any other state establishing a 
legal relationship entitling it to tax. The 
Court laid down two broad principles for 
determining a state’s right to tax. The first 
is “whether the state has given anything for 
which it can ask return,” and the second is 
whether the “transfer depends upon and in- 
volves the law” of the particular state “for 
its exercise.” Limitations on state power to 
tax non-residents will doubtless be charted 
by the process of episodic litigation. 

Intangibles may be so used and integrated 
in a local business away from the domicil of 
their owner as to obtain a “business situs” 
for purposes of taxation. Most of the recent 
cases involving business situs have arisen in 
the imposition of property taxes, but since 
the Supreme Court has declared that the 
same principles apply in determining juris- 
diction for the imposition of property and 
death taxes, the property tax cases may be 
considered authoritative in death tax ques- 
tions. Under the Aldrich case, supra, intan- 
gibles located in a state may be subjected to 
tax where situated whether they have a busi- 
ness situs or not, so long as the state of 
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location can spell out a legal relationship 
within the benefit and protection theory, a 
not insuperable task usually. 

State death taxation of trusts must be 
considered in terms of whether the subject 
matter of the trust is real or personal (tan- 
gible or intangible) property, the transfer, 
if any, resulting from the death of the settlor 
of the trust, and the transfer effected in the 
beneficial interest in the trust of one not the 
settlor. In the case of an ordinary inter vivos 
trust of real or tangible personal property, 
set up in a state other than that of the settlor, 
where powers or rights have been reserved 
to the settlor sufficient to permit imposition 
of a death tax, the question arises as to 
whether only the state of location should be 
allowed to tax or whether the state of domicil 
of the beneficiary may also do so. The bene- 
ficiary of a trust of real property in another 
state is, in substance, no different from an 
owner of such real property as regards its 
taxation. The right of a state to impose death 
taxes upon a transfer in trust depends upon 
the retention by the settlor of such an inter- 
est therein as brings the trust within the 
terms of the particular death tax statute. All 
of the leading trust death tax cases have 
involved a tax on the death of the settlor. 
In the light of the present approach of the 
Supreme Court, logical consistency would 
seem to compel recognition of the right o 
the state of location of the trust to tax under 
these circumstances. , 

Less than a month before the Aldrich 
decision, supra, the Supreme Court held in 
Graves v. Schmidlapp, 315 U. S. 657, that the 
state of domicil of a donee of a power ol 
appointment over property held in trust 
could impose a tax upon its exercise by will 
although the donor of the power was dom! 
ciled in another state where the trust was 
located. Inso holding, the Court specifically 
overruled Wachovia Bank & Trust Co. @ 
Doughton, 272 U. S. 567, in which the Court 
in 1926 had held directly to the contrary. The 
Court rested its decision in the Schmidlap? 
case, supra, on grounds which are express¢ 
in the dual concept of the benefit theory. 
Under the benefit theory, the domicil of the 
donor alone would appear to be insufficient 
for the imposition of a death tax on the 
exercise by will of a power of appointment! 
over intangibles by a non-resident donee. 
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The constitutional limitations imposed by 
the Frick case with regard to death taxation 
of real and tangible personal property would 
be equally applicable to a death tax upon the 
exercise of a power of appointment over such 
property. The right of the donee of a power 
‘o dispose of property cannot give rise to any 
broader basis of taxation than that which 
might be imposed on full ownership. If the 
state of domicil of an owner may not impose 
a death tax upon the transfer of real property 
or tangible personal property permanently 
located in another state, the state of the 
donee’s domicil should have no greater right 
upon the exercise by will of a power over 
this type of property. The authorities sup- 
port this view. ; 

In view of the Aldrich case, supra, a share 
of stock may now clearly be subjected to 
death taxes by the state of domicil of its 
owner, the state where the certificate itself 
is located or is used in a business, and the 
state or states of incorporation. May a state 
where the transfer office of the corporation 
is located impose a death tax on stock of a 
non-resident? If the statute of the state of 
incorporation clearly precluded any transfer 
of stock except on the books of the corpo- 
ration, the state where the transfer office is 
situated would be an essential link in the 
transfer and is entitled to such imposition. 
In Rhode Island Trust Co. v. Doughton, 270 
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ust be HU.S. 69, the Supreme Court denied the right 
subject fof a state where the corporation does busi- 
al (tan- Hness to impose a death tax upon its shares of 
ransfer, stock owned by a non-resident. Under the 
settlor Aldrich decision, supra, the effects of the 
1 in the Rhode Island Trust case could be obviated, 
not the Miia state were bent on reaching stockholders 
er vives Hoi foreign corporations doing business with- 
‘operty, Minits borders, by requiring actual domestica- 
settlor, tion of any foreign corporation wishing to 
eserved [do business there. 
position MH Although legally a person can have but 
S$ as t0 Mone domicil at any one time, a number of 
ould be iacts and factors may obscure the determina- 
domicil Mtion of a person’s domicil. State courts may 
1e bene- Mi differ as to the interpretation to be placed on 
another these facts, and each may find the decedent 
rom an @domiciled within its borders. Nevertheless, 
ards its the Supreme Court withholds review in mul- 
se death @tiple domicil cases. The Court should recon- 
ds upon (sider its attitude on this question and again 
in inter- #assume its role as the final arbiter of asserted 
hin the @ jurisdictional claims in the field of death tax- 
ute. All ation. Alive to the protracted litigation to 
es have @vhich conflicting claims of domicil give rise, 
settlor. Mand the expense to all concerned, some states 
1 of the Hlave recently enacted legislation to settle 
; would Much disputes. The most hopeful remedy for 
right o! @te situation appears to lie in interstate co- 
x under operation, which might take the form of a 
_, trate on the intangibles of a non-resident, 
Aldrich @niform reciprocal exemption statutes, cred- 
held in Hits by the state of domicil for taxes paid to 
that the other States, and interstate compacts to ac- 
ower 0! @cmplish any of the foregoing. While wait- 
in trust mg for some form of relief by interstate 
by will, Bcoperation or Federal intervention, the indi- 
1s dom! @ vidual may overcome the burdens of multiple 
ust was “cath taxation by careful choice of domicil 
cifically Mand investments. 
t Co. % 
.e Court #4 PLAN FOR THE COORDINATION 
ry. The OF THE INCOME, ESTATE, AND 
hmidlap? GIFT TAX PROVISIONS WITH 
<pressed RESPECT TO TRUSTS AND 
eee OTHER TRANSFERS 
= ty Erwin N. Griswold, Professor of Law, 
sufnicien 
on the Harvard Law School 
pintment 56 Harvard Law Review, 
lonee. November, 1942, p. 337-358 








DIGESTS OF CURRENT TAX ARTICLES 


This article advocates the coordination of 
the income, estate, and gift taxes as a major 
improvement in the structure of our tax 
statutes. 

The practitioner will recognize the Rev- 
enue Act of 1942 as the most comprehensive 
revision of the details of our tax structure 
that has ever been adopted by Congress. A 
number of amendments made in the new 
law affect the taxation of trusts and other 
transfers. Probably the most substantial 
change is made with respect to the estate 
tax on powers of appointment and on life 
insurance, but there are also amendments 
to Section 162 of the Code which eliminate 
the annuity trust problem and otherwise 
affect the taxability of income between the 
trustee and the beneficiary of a trust. There 
are also amendments with respect to the 
estate and gift tax as applied to community 
property. 

None of the amendments made, however, 
deals directly with the problem of the cor- 
relation or the interrelation of the income, 
estate, and gift taxes with respect to trusts 
and other transfers. The sections of the 
Internal Revenue Code relating to trusts 
and other transfers present a striking pic- 
ture of inconsistency and uncertainty. That 
the present situation is unfortunate and un- 
sound can scarcely be disputed. The law 
as it now stands is fully beyond the compre- 
hension of any but experts, and the most 
that they can do in many situations is to 
express doubts. It would seem clear that 
certainty to the taxpayer, and efficiency in 
the administration of the tax laws, would 
be greatly improved if the statute could be 
changed so as to minimize the present 
problems. 

The three ways of attacking the problem 
are: (1) tinkering with the present statu- 
tory scheme; (2) coordination of the income, 
estate, and gift tax provisions; and (3) in- 
tegration. 

The present Sections 166 and 167 of the 
Internal Revenue Code—dealing with the 
income tax on trusts—had their origin in 
Section 219(g) and (h) of the Revenue Act 
of 1924. Section 811(d) of the Code relat- 
ing to the estate tax on transfers subject 
to revocation or amendment, was also added 
bv the 1924 Act. Since that time, there 
have been various amendments to the pro- 
visions dealing with trusts and transfers, 
particularly in the estate tax. These and a 
number of other amendments have been in 
the nature of detailed repairs in the exisiting 
statutes to eliminate specific difficulties which 
arose in their application. 

The present situation may also be at- 
tacked by further tinkering. This might in- 
clude a change in Section 166 which would 
make the income of a trust taxable to the 
settlor when there is a power to revoke 
subject to the consent of any person, or in 
any person, regardless of whether such per- 
son has a substantial adverse interest. A 
related amendment might then be made to 
Section 811(d) so as to make it applicable 
to a trust in which there is a power to re- 
voke in someone other than the settlor, 
thus harmonizing this provision with the 
income tax. The vexing question of the 
measure of the estate tax in the situation 
where the decedent has made a transfer re- 
serving a reversionary interest might well 
be expressly settled in the statute. Further- 
more, consideration should be given to a 
change in the gift tax which would overturn 
the rule of Estate of Sanford v. Comwm’r, 
308 U. S. 39. 
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Amendments along the lines suggested 
would help somewhat, but it is not at all 
clear that they are worth the effort neces- 
sary to develop them. This sort of amend- 
ment would probably develop additional 
litigation to determine its scope and effect, 
a process which, in turn, would probably 
necessitate further tinkering. On the whole 
it seems fairly clear that the problem can 
be better handled by undertaking a new ap- 
proach to the new field. 

The need is for provisions which would 
coordinate and harmonize the application of 
the income, estate, and gift taxes to trans- 
fers and trusts. An essay to this end is 
included as an Appendix to the article. The 
draft there presented is based upon the gen- 
eral principle that a person can escape in- 
come and estate tax with respect to any 
property only by giving it away without 
qualification and without the reservation of 
any interest in the property. If he makes 
such an outright unqualified gift, he incurs 
a gift tax, but is no longer subject to the 
income tax on the income from the prop- 
erty, nor to the estate tax on the principal 
when he dies. If, however, he makes a 
transfer which is anything short of an out- 
right unqualified gift, he pays no gift tax, 
but the income from the property remains 
taxable to him, and the property will be 
included in his gross estate on his death. 

In order to insure the uniform application 
of the three taxes, the tests of taxability 
are set out only in one place. While the 
statutory test is set out in considerable de- 
tail in the income tax provisions in Section 
166, the estate and gift tax provisions in the 
draft are very simple. Under this scheme 
there would be one test and only one test, 
and this would be controlling under each 
of the three taxes. Once the income tax 
statute of a trust or transfer was estab- 
lished, then the liability for gift or estate 
tax would be determined, too. 

The enumeration of specific types of trans- 
fers in Section 166(b) is designed to cover 
all the clear types of problems which have 
been covered by the statute to date and en- 
countered in the decisions of the courts. 
This enumeration can undoubtedly be im- 
proved; very likely it should be enlarged so 
as to deal specifically with other types of 
problems which can be foreseen. 

Section 166(c) of the draft specified two 
types of situations under which the trans- 
fer is not within Section 166. The first of 
these is that a person has not reserved an 
interest in property merely because it may 
come back to him by gift, bequest, devise, 
or inheritance. The second is that situation 
where the only reservation by the settlor is 
to manage investments, or to vote securi- 
ties, or to serve as trustee. There may be 
serious questions whether this exception 
should be made. There are situations in 
which the chief value of securities to a per- 
son lies in the power of control over a 
business enterprise. Thus, the reservation 
of power to control the securities is quite 
similar in some respects to the reservation 
of a life interest in the property. 

Under the present law a transfer may be 
made which would be subject to the estate 
tax on the transferor’s death, and may then 
be completed by the transferor prior to his 
death. In order to deal specifically with 
this situation, the proposed draft provides 
in Section 166(b) (4) that the provisions of 
that Section shall not apply to a transfer 
once falling within Section 166 after it ceases 
to come within that provision “through final 
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and unconditional termination or release of 
powers or interest, lapse of time, or other- 
wise.” A corresponding provision is in- 
cluded in the proposed Section 811(d) under 
which no estate tax will be due with re- 
spect to a transfer which was once with 
Section 166, if it had ceased to be under 
that Section at the time of the decedent’s 
death. Conversely, a provision is included 
in the draft of Section 1000(e) which will 
make it clear that a gift tax is due at the 
time that the transfer ceases to come under 
Section 166. 

The proposed draft does not attempt any 
change in the substance of the present pro- 
visions dealing with transfers made in con- 
templation of death. The chief reason for 
leaving this situation alone is because it is 
involved in a certain amount of difficulty 
and emotion. A solution of the question is 
not essential to the orderly coordination of 
the income, estate, and gift tax provisions 
with respect to transfers and trusts in gen- 
eral. 

A provision is included in Section 166(d) 
of the draft to take care of the situation 
arising after the death of the grantor. It is 
provided in substance that Section 166 shall 
be applicable only as long as the grantor’s 
life continues. 

The provision included in Section 166(e) 
of the draft, though novel, appears to be a 
desirable development in the statute. It 
gives the grantor of a trust or transfer the 
right to recover from the recipient of the 
income whatever amount the grantor has 
paid as tax on that income. The net effect 
of this is that the beneficiary pays the tax, 
but through the grantor and at the grantor’s 
rates. It is further provided that the right 
to recover shall inure to the Government, 
and may be enforced by transferee proceed- 
ings. The amount so recovered by the 
grantor would be treated as reimbursement 
in his hands for his tax, and would not be 
subject to any further tax. 

Section 167 of the draft provides that the 
new Section 166 shall apply only to trans- 
fers and trusts made and created after the 
date of the enactment of the statute. Pos- 
sible some amendment should be included 
in the draft dealing with the question of the 
basis of property falling under the proposed 
Section 166. Since the grantor’s basis would 
seem to be the more logical one in most sit- 
uations, it would seem best to leave the 
basis provisions as they are with the expec- 
tation that Section 113(a) (3) would cover 
most of the trusts created subject to the 
new Section 166. Before a plan like that 
proposed here could be put into effect, a 
very careful survey would have to be made 
of all of the other sections of the statute to 
see what possible effect the proposed change 
would have on other provisions, and what 
further changes or modifications might be 
necessary to make the whole consistent and 
sensible. This tentative effort at statutory 
draftsmanship may interest some in attempt- 
ing improvement. 

The third method of dealing with the 
problem may be described as integration. 
The simplest form would apply only to the 
estate and gift taxes. The two exemptions 
would be combined, so that if the exemption 
was used up under the gift tax it would no 
longer be available under the estate tax. A 
still more comprehensive scheme would 
serve to combine all three taxes; under such 
a plan, there would be only an income tax, 
and all gifts and inheritances would be 
treated as income. This seems too drastic 
a step to undertake at the present time. 
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Tax Chips 


Continued from page 130 


We pay some of our employees on a monthly basis and 
some on an hourly rate basis. Must we use the same method of 
computing the Victory Tax for both groups? 

No. The optional withholding schedule may be used for 


one group and the 5% deduction method for a different group. 
—Special ruling. 





We have sold some treasury stock to our employees at a 
price in excess of our cost. The shares had been purchased by 
us on the open market. 
transactions? 


Yes. 43-1 ustc § 9274. 


Do we realize income from such 
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Our Capital Stock tax return was timely filed but did not 
have the signatures of two officers as required by the regula- 
tions. May we file another return (subject to penalties for late 
filing) and disregard the first return filed? 


No. The Commissioner may waive the imperfection in 
the first return and accept it—43-1 ustc § 9285. 

















The grantor of a trust relinquished the right to alter, 
amend or revoke the trust and also gave broad powers of control 
and management to the trustee who was to consult the grantor 
on any sale, investment or reinvestment of trust property and 
who might be removed by the grantor. Did the grantor retain 
any incidents of ownership in the trust which would make him 
taxable on the income from the trust assets? 


Yes. Since the grantor had retained the power to remove 
the trustee and appoint another the advice of the grantor would 
undoubtedly be followed by the trustee and the grantor was in 


substance the owner of the assets transferred. T. C—CCH 
Dec. 12,968M. 


* 





e « 
Certain rocks and ore material had been deposited on our 
land prior to our acquisition of the land. We process this rock 
and extract certain minerals. Are we entitled to depletion? 














No. The rocks or ore do not constitute a mine or natural 
deposit—43-1 ustc { 9298. 


* * 








Part of our intangible drilling costs were expensed and 
the balance were capitalized, but this was through error of our 


bookkeeper. We now want to exercise our election to capi- 
talize all of them. May we do this? 


No. The fact that part of the optional drilling and oper- 
ating costs were expensed would evidence an intention to expense 
all those costs rather than capitalize them. 43-1 ustc { 9300. 
















Montgomery’s Federal Taxes on Corporations 
1942-43.—By Robert H. Montgomery, LLD., C. P. A. 
The Ronald Press, 15 East 26th St. New York, N. Y. 
2 volumes price $15. 

Mr. Montgomery’s books which appear each year 
shortly after the enactment of the Revenue Act are 
undoubtedly outstanding tax helps. They embody 
the collective experience of the fine firm of C. P. A.’s 
with tax problems of corporations in many lines of 
industry. 

This year Mr. Montgomery’s material fills two 
volumes. It is a two-book unit concentrated on cor- 
porate requirements under the Internal Revenue Code 
as amended by the 1942 Revenue Act. The first 
volume on Gross Income and Deductions deals with 
taxable and exempt income of corporations; allowable 
deductions; and determination of net income subject 
to tax. 

The second volume Tax Determination and Returns 
deals with computation of income, excess profits, and 
other federal taxes on corporations; the credits that 
can be claimed against such taxes; methods of collec- 
tion and payment. 

The first volume has two parts: Part I—Gross In- 
come and Deductions and Part II—Methods and Bases. 
Under Part I, 16 chapters furnish ready reference to 
subjects grouped under, taxable and exempt income, 
gain or loss and deductions. Part II in four chapters 
covers assignment of income, bases of reporting income, 
income from installment sales and inventory methods. 

The second volume is arranged in five parts, 
namely: corporations in general, the excess-profits tax, 
consolidated returns, taxes on undistributed profits, ad- 


ministration and taxes based upon declared value of 
capital stock. 
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Each volume is adequately indexed not only as to 
subject but also the law sections, regulations, and cases 
cited or discussed, are indexed. 


The law is soundly interpreted and logically pre- 
sented in concise form. Though the work is a two 
volume set each volume may be had separately if 
desired; but doubtless the two volumes should be 
used together as a set. 


Federal Tax Course, 1943.—Commerce Clearing 
House, Inc., 214 N. Michigan Ave., Chicago, IIl. 
Price $10. 


This is a practical ready reference and training 
course in federal taxation. Distinguished by a plain- 
spoken explanation of the outstanding federal taxes 
as amended by the new 1942 federal revenue law with 
emphasis throughout on federal income taxation, 
actually every angle of federal taxation, including the 
new Victory tax, capital stock tax, excess profits tax, 
declared value excess-profits tax, gift tax, estate tax, 
and excise taxes, comes in for understandable ex- 
planation and discussion. Not a reporting Service 
but a study and reference tool, this Course is recom- 
mended to all who want to become familiar with the 
“ins” and “outs” of the federal tax system—how it 
has developed—what it is today. 


Municipalities and the Law In Action.—The Na- 
tional Institute of Municipal Law Officers, 730 Jack- 
son Place, Washington, D. C. Price $7.50. 

This book tells the story of the effects of the first 
year of war upon the cities of the United States. 
It’s authors are city attorneys from the four corners 
of the Nation. The editor is Charles S. Rhyne. 


























































































































































































































































































































































































United States Supreme Court 


Estates and trusts: Deductions: Charitable donations.— 
Where a decedent provides for invasion of a trust for the 
support and happiness of his wife, such invasion to be at the 
discretion of the trustee and such discretion to be exercised 
with liberality toward the widow, the bequest of the remainder 
to charity is not deductible from the gross estate because its 
value is not definitely ascertainable, nor are capital gains real- 
ized from the sale of securities belonging to the trust consid- 
ered as income permanently set aside for charitable purposes 
and deductible under Sec. 162 (a), 1936 Act—USCA-1, Com- 
missioner of Internal Revenue, Petitioner, v. Merchants National 
Bank of Boston, Executor, Respondent. 43-1 ustc § 9211. 


Estates and trusts: Income accumulated prior to majority.— 
The Commissioner seeks reversal of the decision of the Board 
that income accumulated by trustees for future distribution to 
a beneficiary is taxable to the trust and not to the beneficiary, 
regardless of whether accumulation or distribution occurred 
in the same or in different taxable years. The Circuit Court, 
in analyzing the construction and intent of Secs. 161 and 162 
of the 1938 Act, supports the decision of the Board.—USCA-2. 
Commissioner of Internal Revenue, Petitioner, v. Robert Vander- 
poel Clark, Respondent. 43-1 ustc J 9251. 


Computation of net income by inclusion of bank deposits: 
Burden of proof.—Where the decedent had made deposits in 
the taxable years in two personal bank accounts under circum- 
stances that justified the Commissioner in determining that 
some or all of the deposits were income which had not been 
reported in the returns filed, taxpayer has the burden in the 
Tax Court of proving the Commissioner was wrong, and that 
burden is not eased because taxpayer kept inadequate records 
and is dead. Therefore, the Court affirms the Tax Court’s 
redetermination of the deficiencies, which excluded from gross 
income for each year all of the deposits which were identified 
as coming from non-income producing sources and included 
all the remainder which had not been reported in the returns 
filed —USCA-2. Estate of Robert Lyons Hague, Deceased, City 
Bank Farmers Trust Company and |Valter E. Godfrey, Executors, 
Petitioner, v. Commissioner of Internal Revenue, Respondent. 
43-1 ustc J 9258. 


Capital stock tax: Corporation liquidated during taxable 
year.—Corporation, which had been liquidated prior to the 
close of the year ended June 30, 1937, but which did business 
during a part of that year, was liable for capital stock tax 
levied upon the initial disclosed value of its capital stock, 
subject to adjustments as prescribed in the statute, and the 
fact that all of its assets were distributed before the end of 
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the calendar year 1936 did not serve to reduce the adjusted 
declared value to “zero.”—USCA-3. National Steel Corpora- 
tion, a corporation, Appellant, v. United States of America, 
Appellee. 43-1 ustc J 9253. 


Deductions: Depletion not allowed on delay rentals.— 
Where taxpayer received a payment merely for holding a lease 
on oil lands for a year without the necessity of drilling, such 
payment was in the nature of rental, involving no depletion 
of the oil reserve, and no depletion deduction is allowable 
therefor. One dissent. USCA-5. Houston Farms Development 
Company, Appellant, v. United States of America, Appellee. 
43-1 uste J 9254. 


Deductions: Expenses: Pension payments by members of 
liquidated partnership.—Payments made out of a trust estab- 
lished by the members of a partnership for the payment of 
pensions to former employees and their widows, in the nature 
of extra compensation for past services, were held to be 
deductible by the individual partners when payments were 
continued after the liquidation of the partnership, the nature 
of the payments remaining the same, but the mechanism for 
making such payments being changed—USCA-5. Frederick 
A. Flood et al., Plaintiffs, Appellants, v. United States of America, 
Defendant, Appellee. 43-1 ustc J 9259. 


Capital stock tax: Doing business.—Where taxpayer was 
organized, pursuant to a plan of reorganization, for the purpose 
of holding stock which had been purchased at a foreclosure 
sale and pledging that stock as security for an issue of deben- 
tures which were distributed to the holders of the debentures 
of an affiliated corporation, and where taxpayer’s sole activity 
during the taxable years consisted of a receipt of payments 
on a note given in exchange for the shares pledged as security 
for the debentures and distribution of the proceeds thereof to 
the debenture holders, all of taxpayer’s clerical work being 
performed by the Trustee under its debentures, taxpayer was 
held not to have been engagd in “carrying on or doing busi- 
ness” during the taxable years within the provisions of the 
Capital Stock Tax Act. D. C. for E. D. La., Naval Stores Holding 
Company, Inc., v. Rufus W. Fontenot, Collector of Internal Reve- 
nue for the United States for the District of Louisiana; Naval 
Stores Holding Company, Inc. v. United States of America. 43-1 
ustc J 9234. 


The Tax Court 


Capital gains and losses: Sale of stock v. liquidation distri- 
bution.—Taxpayer transferred to a corporation a minor por- 
tion of the stock which it had issued. A part was transferred 
for cash prior to any decision by the corporation as to disposi- 
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tion of the stock. Transfer tax stamps were attached. After 
the transfer the corporation decided to, and did, hold the stock 
in its treasury for a few days. A few days later the officers 
decided to retire the stock, retirement was approved by the 
stockholders about two weeks later, and the stock was then 
retired, a certificate of retirement being filed with the secretary 
of state. Other stock was later, from time to time, delivered 
under contracts made at the same time as that for the stock 
above referred to, and corporate action was taken to retire it 
after full payment for, and delivery of, the stock finally deliv- 
ered. Transfer tax stamps were affixed to some of such shares 
at delivery, to others at a later date. The corporation con- 
tinued in business and its business increased. The Tax Court 
holds that there was sale of stock and not distribution in partial 
liquidation. Harold F. Hadley v. Commissioner, CCH Dec. 
12,940. 


Deductions: Compensation for personal services.—Tax- 
payer, on an accrual basis, while under contract, in connection 
with a loan from the Reconstruction Finance Corporation, to 
limit compensation to each of two officers to $4,000 per year, 
by resolution set the compensation at $6,000 to each, but pay- 
ment of the excess over $4,000 was in large part made after 
the taxable years and after the loan to the Reconstruction 
Finance Corporation was paid. On the finding that taxpayer’s 
agreement to incur liabilities for salaries exceeding $4,000 was 
contingent upon the exercise of the enforceable rights of the 
Reconstruction Finance Corporation until the discharge of the 
prior contract with it, and contingent upon any defense of 
enforceability by either party to the contract, it is held that 
accrual of salaries over $4,000 was therefore not permissible. 
Deduction is approved as to the amount of compensation 
actually paid even though in one of the taxable years such 
payment to each of the officers was $4,569.84, since there is no 
evidence that the Reconstruction Finance Corporation objected. 
The Smith-Lustig Paper Box Manufacturing Company v. Com- 
misstoner, CCH Dec. 12,941. 


Gross income from long-term contracts: Accounting meth- 
ods.—Taxpayer engaged in long-term contracts for construc- 
tion work. When a long-term contract was obtained, it was 
taxpayer’s consistent practise to set up a separate account 
therefor. Expenses or charges incurred in connection with 
such contract were entered in the pertinent account under 
the heading “cost.” Bills sent out to the customer, usually 
on the basis of the engineers’ determination of percentage of 
work completed, were entered in the same account under the 
heading “billings.” Overhead expenses, such as office salaries, 
were separately considered as expenses, and claimed as busi- 
ness expenses in the returns. In computing its gross profit on 
a long-term contract, taxpayer deducted the sum of all entries 
under the heading “cost” from those under the heading “billings” 
as of the last day of the calendar year. Compensating adjust- 
ments were made in the year of completion of the contract. 
The Tax Court holds that the taxpayer’s method clearly 
reflected income and that the Commissioner erred in adding to 
taxpayer’s reported income for 1935 and 1936. W. F. Trimble 
and Sons Company v. Commissioner, CCH Dec. 12,937. 


Estates and trusts: Income during period of administration 
distributed to residuary legatee.—Taxpayer was the residuary 
legatee under her mother’s will which made no provision con- 
cerning distribution of the income of the estate during the 
period of administration. During 1939, taxpayer received vari- 
ous payments totalling $9,000 drawn from a bank account 
in which the cash receipts of the estate, both income and 
corpus, were commingled, which payments were reported in 
the final account of the estate as “A/c distribution” and for 
which the executors were given appropriate deductions on their 
fiduciary return. On December 30, 1939 in the final distribu- 
tion, taxpayer received her residuary legacy from the executors 
of the estate, in which there was included a portion of the 
come received by the estate during the period of admin- 
istration. The Tax Court holds that the portion of the admin- 
istration income received by the residuary legatee at the time 
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of the distribution of her legacy is includible as a part thereof 
and is not taxable under Sec. 162 (c), 1938 Act, but that the 
amounts paid to the residuary legatee prior to the final distri- 
bution constitute a distribution of income, due to the broad 
discretionary powers granted to the executors by the testatrix, 
on which she is taxable. Almira A. Wick v. Commissioner, 
memorandum opinion. 


Distributions by corporations: Stock dividend: Effect on 
later distributions.—Taxpayer received a cash distribution pur- 
suant to a plan of recapitalization which taxpayer claims should 
be taxed as capital gain to the extent of 40% thereof because 
the distributing corporation had no earnings or profits accu- 
mulated since February 28, 1913, with which to pay dividends. 
The books of the distributing corporation showed a deficit 
after amounts in excess thereof had been charged to earnings 
in prior years upon issuance of stock dividends. The Tax Court, 
in supporting the Commissioner’s determination that the cash 
distribution is taxable as a dividend under Sec. 112 (c) (2) of 
the 1936 Act, holds that since the stock dividends charged to 
earnings were tax-free they do not serve to reduce earnings 
and profits available for future distribution and the distributing 
corporation thus had sufficient accumulated earnings to cover 
the cash distribution. Estate of Edward T. Bedford, Title Guar- 


antee and Trust Company, Executor v. Commissioner, CCH Dec. 
12,938. 


Estates and trusts: Net income: Fact finding as to pay- 
ments.—Executors of an estate had discretion to determine 
what amount in each year during administration of estate 
properly could be paid or credited to taxpayer. In 1936 they 
paid her $11,000 and did not credit her with any greater amount. 
In 1937 they paid her $49,000, of which, according to the 
estate’s accounts, $16,250.84 was out of 1936 accumulated 
income. No evidence was introduced to show that the balance, 
$32,749.16, was not properly paid to taxpayer out of the 1937 
income of the estate. None of that amount was shown to 
have been paid out of 1936 income. Held, that $32,749.16 was 
paid to taxpayer out of 1937 income of the estate for the pur- 
pose of determining her income tax liability under section 
162 (c) of the Revenue Act of 1936. Ethel S. Garrett, 45 BTA 
848, CCH Dec. 12,189 distinguished. Elizabeth T. Jones v. 
Commissioner, CCH Dec. 12,939. 


Corporation dividends paid credit: Computation of dividend 
carry-over.—Taxpayer, a corporation engaged in the subdivi- 
sion and sale of building lots, which kept its books on the 
accrual basis, elected to report its sales on the installment basis 
under Sec. 44, 1936 Act. On June 1, 1937, taxpayer declared 
a $75,000 dividend payable in promissory notes due on or 
before two years after date, bearing 7% interest. The Tax 
Court holds that corporate profits subject to distribution in 
dividends do not consist merely of accumulations of surplus 
which have been previously included in taxable income, and 
that the dividend declared, being a dividend declared from 
accumulated surplus, if the uncollected profits on the sales be 
included must be recognized in computing taxpayer’s dividend 
carry-over from the year 1937 under Sec. 27 (b) (2), 1936 Act, 
in determining its undistributed net income for 1938 under 
Sec. 14 (a) (2) of that Act. Shenandoah Company v. Commis- 
sioner, CCH Dec. 12,936-F; memorandum opinion. 


Basis for gain or loss: Bondholders’ foreclosure proceedings. 
—In a 1937 reorganization proceeding in which the stockholders 
of the predecessor corporation were completely excluded, the 
bondholders of the predecessor received stock in the successor 
corporation. The Tax Court holds that such proceeding was 
not within the definition of reorganization contained in Sec. 
112 (g) (1), 1936 Act, as retroactively amended by Sec. 213 
(g) (1) and (g) (2), 1939 Act, since the resulting corporation 
was a wholly new and separate corporation in which the 
proprietary interests were entirely different from the prede- 
cessor corporation. As a result, the taxpayer, a bondholder 
in the predecessor corporation, sustained a recognized loss in 


(Continued on page 185) 
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Depletion Under Revenue Act of 1942 
(Continued form page 143) 


there is no intention in the present law to make any 
change from the original intent, and Mr. Paul is quoted 
as having stated the Treasury’s intention to adhere 
to the original regulations and procedures, excepting 
only “that there would be excluded from gross income 
from the property not only the cost of further proc- 
esses such as smelting, but also the profits, if any, 
attributable thereto; intending thus to make the 
charges for a mining company’s own smelter compare 
with those of an independent customs smelter.” I 
suggest that those of you particularly interested in this 
question read this discussion. Without trying to pass 
upon its legal effect, I think it makes clear the inten- 
tion of Congress in this regard. 


Development 


The subject of development of mineral resources 
was early before the Bureau. To get an equitable de- 
termination of the subject, the Bureau made certain 
regulations applicable to oil and gas wells and quite 
different regulations applicable to mines. We can 
recognize that there are certain inherent differences 
between the condition where an oil well, for example, 
is drilled, and when drilled becomes either a producing 
well or a dry hole, and the development work ceases 
with the drilling of the well; and the situation where 
the development work on a mine, even after ore is 
disclosed, is only a first step and there wiil probably 
have to be continuation of what may be termed devel- 
opment work throughout the life of the mine. In any 
discussion of development, we are faced with the fact 
that there is no clean-cut definition of just what con- 
stitutes development work or development expendi- 
tures with respect to mines, and there is no uniformity 
in the use of the term as among different mines. With- 
out discussing this at length, it is merely noted as 
indicating a practical basis for the difference as to 
Department regulations regarding development of oil 
and gas wells and development of mines. 


For oil and gas wells a special classification is made 
of so-called “intangible drilling and development ex- 
pense” which, briefly stated, would include labor and 
other expenditures not represented by tangible prop- 
erty. See Reg. 103, Sec. 19.23 (m)-16. Oil and gas 
wells were given the option either to write off such 
intangible development expenditures as expenses 
when incurred or to treat them as capital expendi- 
tures recoverable through depletion. 

On the other hand, there was no such class of “in- 
tangible development” recognized for mines, but for 
mines a cut-off point was made to distinguish ex- 
penditures in excess of net receipts from minerals sold 
while the mine was in the development stage (which 
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expenditures were to be charged to capital account 
recoverable through depletion) and the expenditures 
for development after the mine had entered the pro- 
duction stage (which were to be considered as operat- 
ing expenses,—to be written off as costs when 
incurred, or as deferred charges spread over the re- 
covery of the ore benefited by such development 
expenditures). 


In neither case was the question of classification of 
development costs so important when depletion was 
allowable only on the basis of cost, since then it only 
involved a question of whether the expenditure was 
deductible in the year made or was to be spread over 
subsequent production, whether as operating costs or 
as capital costs. However, it became very important 
when percentage depletion was authorized at fixed 
rates so that the amount of depletion allowable was 
not increased by reason of capitalized development. 


In computing oil depletion on a cost basis, if in- 
tangible development was capitalized it would be 
added to the amount to be deducted as cost depletion 
over a period of years, whereas if it was charged off 
as an expense it would be deductible in the year of 
expenditure instead of over a period of years. Under 
percentage depletion, if the intangible development 
was capitalized it would not increase the percentage 
depletion allowable in subsequent years; if it were 
charged off as an expense it would be a charge against 
income of that year (and would reduce the percentage 
depletion allowable for that year but would not have 
any effect on percentage depletion allowances for 
subsequent years). 


The mining company had no option as to whether 
to capitalize or charge off its expenditures. Its devel- 
opment expenditures during the development period 
(which we may refer to as preliminary development 
expenditures) were required to be capitalized. If 
depletion was taken on the cost basis, it would be in- 
creased by such capitalized expenditures and deduc- 
tion for them would be allowed over a period of years. 
Under percentage depletion, however, the amount of 
preliminary development would not increase the de- 
pletion allowable. On the other hand, the develop- 
ment expenditures after the mine had entered the 
production stage (which we may refer to as current 
development) was likewise not subject to any option, 
but involved only the question of whether it was to 
be deductible in the year of expenditure or was to be 
spread over a period of years as a deferred charge. 
(In this connection see G. C. M. 13954—XIII-2 C. B. 
66.) There is no definite rule as to whether such de- 
velopment expenditures for a mine are to be currently 
charged to cost or are to be spread over a tonnage 
or period of time as deferred charges. In general, 
if it appears that the expenditures for development 
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are being regularly made only to the extent of de- 
veloping new ore equivalent to that being currently 
mined, the Bureau practice has been to allow such 
expenditures to be charged off as costs of that year. 
If, however, it appears that the mine is pushing its 
development considerably beyond current extraction, 
the Bureau reserves the right to require the excess 
expenditures to be prorated as deferred charges. In 
some mines it is quite clear that the mine is engaged 
in a development program which can be definitely 
recognized as going beyond current extraction. In 
most cases, it is difficult, if not impossible, to set up 
any reliable or fair measure of deferred development 
charges. So in the majority of cases mines are per- 
mitted to deduct development expenditures as part of 
the costs when incurred. I need not say to those of 
you acquainted with mining that one reason for this 
is the absence of any definition or uniform understand- 
ing of what constitutes development as distinguished 
from mining operations in various mines. No one ac- 
quainted with the mining situation would try to lay 
down any definite, uniform rule which could be ap- 
plied to determine exactly what should in any par- 
ticular case be treated as development costs as 
distinguished from mining costs for the ore. 

In connection with its urge that percentage deple- 
tion should be eliminated, the Bureau also asked 
legislation to require capitalizing of intangible devel- 
opment expenditures. The Treasury stated that while 
this was a matter of regulations, the regulations had 
been so long in force that it believed legislation was 
desirable, if not necessary, for such a change in regu- 
lations. Congress refused to authorize such a change. 


Depreciation 


Under the law, depreciation is quite a separate sub- 
ject from depletion, but practically it is a companion 
feature in determining for the mine the allowance for 
recovery of investment. As to recovery of its cost, 
the mine must include the three divisions of depletion, 
of development and of depreciation of construction 
and equipment. 

When depletion is taken on the basis of cost, it is 
perhaps of minor importance whether there is a clear 
distinction between the cost to be recovered through 
depreciation and the cost to be recovered through de- 
pletion. This is particularly true since the Bureau has 
recognized that depreciation, as well as depletion, may 
be recoverable on a basis of production units (tons of 
ore, pounds or ounces of recovered product, etc.). It 
may make some difference in the period over which 
allowance is to be made for any expenditures, depend- 
ing on whether it is classed as depreciation or deple- 
tion, but in any event the writing off of all such 
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expenditures will in the long run presumably be 
allowed for in one way or another. Under percentage 
depletion, the questions become of greater importance. 
If expenditures are to be recovered through deprecia- 
tion, then the depreciation allowance is in addition 
to the stated percentage amount. The amount of de- 
preciation allowable will not be deductible in com- 
puting gross income from the property (so far as 
concerns expenditures connected with the mining 
operations) but will be deductible in computing net 
income from the property for the purpose of the 50% 
limitation. The importance of distinction between 
depletable and depreciable expenditures may then de- 
pend on whether the percentage depletion will be de- 
termined by the 15% of gross or the 50% of net, as 
well as by the question of the period when the ex- 
penditures will be deductible. Similarly, as to devel- 
opment, it may be important as to whether expenditures 
are to be classed as for development or for depreciable 
property. 


For Excess Profits Tax 


The foregoing seem the major points as to comput- 
ing the net income of mines. Of course, they have all 
obtained a greater importance under a 40% normal 
and surtax or 90% excess profits tax than they had 
when the tax rate was only 1% or even 10%, 15% or 
20%. In the main, we can say these points have 
stood unchanged through the 1942 Act. 

As to excess profits tax, however, there were a num- 
ber of important changes made as to mines. These 
I can only briefly outline. 


(1) Exemption of Strategic Minerals: 


Sec. 226 of the Act writes in a new Sec. 731 which 
allows exemption to certain specifically named min- 
erals. These are certain minerals of which we had no 
material production before the war, either because 
such deposits as existed here were of inferior quality 
or because our costs were so much higher than for 
foreign supplies that we could not compete against 
foreign production. There is definite probability that 
we will also not be able to compete when the war is 
over and foreign supplies can again be imported. Ex- 
emption had been given under the 1940 Act to stimu- 
late exploration, development and operation with 
respect to such minerals, but this exemption was with- 
drawn under the 1941 Act. The withdrawal of this 
exemption was having a definitely deterrent effect on 
obtaining needed supplies of these minerals. The War 
Production Board urged the restoration of the exemp- 
tion and at the suggestion of the War Production 
Board a few additions were made to the list of those 
exempt under the 1940 Act. 
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The exemption applies only to “net income attrib- 
utable to” the mining in the United States of specified 
minerals. A formula is stated for determining allow- 
ance where the net income is in part attributable to 
mining such minerals and is in part from other sources. 
As to what constitutes net income attributable to 
mining, the Senate discussion in the Congressional 
Record of October 10, previously referred to, may have 
a material bearing. 


(2) Bonus Income: 


Sec. 209 amends Sec. 711 and inserts Sec. 735 (c) 
to provide that the bonuses received for over-quota 
production of metals shall be excluded from excess 
profits net income, but not in excess of the net income 
attributable to the over-quota production. 


To encourage increased production of copper, lead 
and zinc, particularly from mines which could not pro- 
duce at the otherwise established prices, the Govern- 
ment has established certain quotas for various mines 
and is making additional allowances for production in 
excess of quota. It is these so-called bonuses which 
are made exempt from excess profits tax by being 
excluded from excess profits net income. 

Manifestly, some questions may arise as to the net 
income which is attributable to the excess output, 
which is made a limitation on the exemption. We can 
recognize definitely that if for copper, for example, 
the bonus paid were 5¢ but the profit attributable to 
the over-quota production were only 2¢, the nontax- 
able bonus allowance under the Act would only be 
the 2¢. Stated thus, the matter is simple, but in prac- 
tice there may be many questions involved in deter- 


mining the actual net income attributable to excess 
output. 


(3) Nontaxable Income from Excess Output: 


Sec. 209 also provides,—by amendment to Sec. 711 
and by writing in Sec. 735 (a) and (b),—for the ex- 
clusion from excess profits net income of an allowance 
for excess output. 


As originally proposed by the Johnson amendment, 
this was a relatively simple provision. It has been 
made exceedingly complicated as written into the law, 
with the limitations there imposed. Briefly stated, 
the plan is that for the mining properties the excess 
of the current year’s output over the base period out- 
put, multiplied by the normal unit of profit for the base 
period, will give an amount which under Sec. 711 is 
to be excluded from the excess profits income of the 
current year; but this is subjected to a scale of per- 
centages to be applied, running from 100% down to 
20% credit allowance based on a sliding scale of ratios 
of the excess production of the current year to the re- 
maining “estimated recoverable units in the property.” 
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The sliding scale works out so that unless the in- 
creased production amounts to at least 1/20¢ (5%) of 
the estimated recoverable units, no allowance will 
be made. 

* A special provision was made as to coal and iron so 
that instead of requiring a comparison with the profit 
unit for the base period the allowance was to be for 
one-half of the unit profit for the current year multi- 
plied by the excess output ; with the privilege-of taking 
this special provision or having the allowance under 
the general provision. 

A similar provision was made for timber to allow 
it one-half of its unit profit for the year multiplied by 
its excess output. 

As to mines which might be entitled to both the 
allowance for unit profit on excess production and for 
bonus income, an option is given to have either the 
unit of profit credit without the bonus allowance, or 
to have the bonus allowance and exclude the amount 
of the over-quota production in computing its excess 
production for the year. 

As noted above, the normal profit per unit and the 
excess production is to be based on actual base period 
results (except for the special provisions as to coal, 
iron and timber). However, under Sec. 222, adding 
Sec. 722 (f), provision is made that if a mining com- 
pany is subject to special relief under Sec. 722 it may 
also have established a constructive average base 
period normal output and normal profit per unit for 
the purposes of the unit of profit allowance. 


(4) General Relief: 


Undoubtedly, the general relief provisions of 
Sec. 722 will give benefit to some mines. Direct ref- 
erence is made in the Senate Finance Committee re- 
port (pp. 201-2) to certain mining situations, as where 
a mining company changes from a system of hand- 
loading to mechanized loading or as to a mine which 
in 1939 was “committed” to a development and con- 
struction program. Undoubtedly, there are other 
provisions under which mining companies might 
benefit, but I do not think we can be too optimistic 
as to mines being able to establish their rights to such 
relief and the amount of relief to be allowed. 


(5) Abnormalities in Income in Taxable Period: 


Sec. 221 makes certain amendments in Sec. 721 as 
to abnormalities in income of the taxable year. These 
do refer to exploration, discovery, prospecting, devel- 
opment, etc. They likewise will undoubtedly give 
relief in some cases, but again I do not think we can 
be too confident that they will give all the relief which 
should be given. 
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Just Published 


(6) Adjustment of Inconsistencies: 


Sec. 734 relating to adjustment of inconsistencies, 
is amended by Sec. 227 of the Act. Undoubtedly, it 
is an improvement over the prior provisions, particu- 
larly in that it puts the burden of proof on the one 
However, I think it is 
still a very disturbing provision to which much more 
attention needs to be given than has been generally 
accorded to it heretofore. This is not particularly a 
mining question, but I believe many mines will find it 
may be of vital interest to them. 


alleging the inconsistency. 


(7) Other Provisions: 


Other provisions which do not particularly refer 
to mines but yet are of great interest to them include 
the following: 

Provisions for carrying backward as well as 
carrying forward losses and unused excess 


profits credits ;—Sec. 153 and 204. 





The IMPACT of FEDERAL TAXES 


The publication of Roswell Magill’s new book is a real event in the field of 
taxation. Magill is Professor of Law at Columbia University, former Under Secre- 


designed tax system and to measure our present federal system against these criteria. 


SAME PRINTING AVAILABLE IN TWO BINDINGS 


Paper Binding at $2; order from 
Commerce Clearing House, Inc. 


Collaborating Publishers 


COMMERCE CLEARING HOUSE, IN 
214 N. Michigan Avenue, Chicago, Ill. 
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ROSWELL MAGILL’S 


tary of the Treasury, and an outstanding authority on the subject of federal taxation. 
As the federal tax laws have increased in length and technicality, many treatises and 
tax services have been prepared to aid the expert. But the broader and more 
fundamental aspects have been less fully considered. Professor Magill remedies this 
omission in a book which is as readable as it is authoritative. He describes the fed- 
eral tax system as it actually operates and the effect which it has upon family 
settlements and business policy. He does not hesitate to lay down the criteria of a well- 






Cloth Binding at $3; order from 
Columbia University Press 


a COLUMBIA UNIVERSITY PRESS 
2960 Broadway, New York, N. Y. 





The 3 out of 4 years base period earnings compu- 
tation ;—Sec. 215. 
The capital gain and loss provisions, particularly 
the new classification of “property used in the 

trade or business” ;—Sec. 150-151. 

The change in basis for property under Sec. 718 
(a) (2) ;—Sec. 218. 

The new provisions as to treatment of certain 
exchanges and liquidations for excess profits 
tax puposes ;—Sec. 228-230. 

Amortization of war facilities ;—Sec. 155. 

Western hemisphere trade corporations ;—Sec. 105 
and 141. 

Others could no less be mentioned but the fore- 
going have simply come to my mind as among those 
which would be of particular interest to the mineral 
industries in addition to what is, of course, of basic in- 
terest in the tax rates themselves which make all these 
other questions have their particular importance at 
this time. 
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Amortization of Defense Facilities 
(Continued from page 134) 


facilities completed or acquired by corporations subse- 
quent to June 10, 1940, remained undisturbed by the 
Revenue Act of 1942, leaving to corporations the rights 
and privileges formerly enjoyed, as well as the dis- 
advantages caused by the previous failure by such 
corporations to avail themselves of rights and priv- 
ileges then existing. 


Method of Amortization 


The method of amortization provided in Section 124, 
I. R. C., has not been amended by the Revenue Act of 
1942. Thus, the formula, originally devised and con- 
tinued, provides that the “amortization deduction shall 
be an amount, with respect to each month of such 
period within the taxable year, equal to the adjusted 
basis of the facility at the end of such month divided 
by the number of months (including the month for 
which the deduction is computed) remaining in the 
period,” based on a maximum period of sixty months. 
Section 124, I. R. C., further provides that the afore- 
mentioned adjusted basis at the end of the month of 
deduction “shall be computed without regard to the 
amortization deduction for such month.” 

As indicated above, the amortization period on any 
given facility may not be continued beyond sixty 
months from the first month of such deduction. This 
matter may appear academic in view of the fact that 
the adjusted basis is computed monthly, thereby indi- 
cating that at the expiration of the sixty months 
(assuming continuance of the emergency period), the 
facility would be fully amortized. However, it is men- 
tioned here for the purpose of emphasizing the point 
previously made under “Facilities Subject to Amorti- 
zation” that facilities completed or acquired by corpo- 
rations subsequent to December 31, 1939, and before 
June 11, 1940, constitute separate facilities, and do not 
operate in extension of the sixty month period of 
amortization of the original facility. 

In any event, the sixty month period may begin, as 
to any emergency facility, at the election of the tax- 
payer, with the month following the month in which 


the facility was completed or acquired, or with the 
succeeding taxable year. 


Emergency Period 

The “emergency period,” as used in the original 
Section 124, I. R. C., covered a period commencing 
with June 11, 1940. Subsection (d) of Section 155 
of the Revenue Act of 1942, however, amended Sec- 
tion 124 (e) of the Code so as to change the date of 
the beginning of the emergency period from June 11, 
1940 to January 1, 1940. This amendment was made 
to bring the “emergency period” in conformity with 
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the amendment regarding the completion or acquisi- 
tion period for properties considered as “emergency 
facilities.” 

As thus amended, Section 124 (e) (2), I. R. C., now 
defines “emergency period” in the following manner: 


“As used in this section, the term ‘emergency period’ means 
the period beginning January 1, 1940, and ending on the date 
on which the President proclaims that the utilization of a 
substantial portion of the emergency facilities with respect to 
which certifications under subsection (f) [relating to certifica- 
tions of facility by Secretary of War or Secretary of the Navy 
as being necessary in the interest of National Defense] have 
been made is no longer required in the interest of national 
defense.” [Matter in brackets added.] 


Termination of Amortization Deduction 


The former provision authorizing the amortization 
of the emergency facilities over a period of sixty 
months (in the absence of termination of emergency 
period prior thereto remains unchanged by the Rev- 
enue Act of 1942. Similarly, the former provision 
authorizing taxpayers to discontinue amortization 
deductions, and to revert to the ordinary depreciation 
procedure continues applicable. In order to change 
from the amortization deduction to the ordinary de- 
preciation deduction, however, Section 124 (c), I. R.C., 
requires that the taxpayer, by written statement filed 
in advance, notify the commissioner of Internal Rev- 
enue of intention so to do. Thereafter, the taxpayer 
may not take further amortization deductions with 
respect to the emergency facilities. But any change in 
method of deduction applies only to subsequent 
months; hence, amortization deductions taken before 
the taxpayer’s discontinuance of this method of deduc- 
tion stand unabated despite the change in the basis 
of deduction. 


Termination of Amortization Period: 
Elections Thereafter 


A minor amendment, more in the nature of a correc- 
tion of a technical defect in the prior law, was made in 
the provisions with regard to the termination of the 
amortization period, by Section 155 (c) of the Rev- 
enue Act of 1942. This amendment added another 
situation to the list of cases where a taxpayer may 
make an election at the termination of the emergency 
period. Asa result of this amendment, facilities com- 
menced prior to, but completed after, the termination 
of the emergency period, as-proclaimed by the Presi- 
dent, also are subject to the amortization deduction, 
at the election of the taxpayer, “using an amortiza- 
tion period commencing with the month in which the 
construction, reconstruction, erection or installation 
was begun and ending as of the end of the month 
within which such proclamation was issued or within 
which occurred the date specified in the certificate [of 
cessation of necessity of the facility as being in the 
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interest of national defense], whichever is earlier.” 
{Matter in brackets added. ] 

The other provisions with regard to the termination 
of the amortization period remain virtually unchanged. 
Consequently, Section 124 (d), I. R. C., as extended 
by the above amendment, now provides that the period 
of amortization shall terminate upon the issuance of 
a proclamation by the President announcing the end 
of the emergency period; or upon the certification by 
the Secretary of War or the Secretary of the Navy, 
in accordance with regulations prescribed by the 
President, that an emergency facility ceased to be 
necessary in the interest of national defense during the 
emergency period ; or upon the expiration of fifty-nine 
months after the month of commencement of the 
amortization deductions, whichever is the earlier. 

Where, however, the emergency period may have 
terminated, or the facility may have been certified, in 
the above mentioned manner, as being no longer neces- 
sary in the interest of national defense, prior to full 
amortization, the taxpayer has a wide range of choices 
as to the extent to which it will avail itself of the 
amortization privileges. These choices include: 


(1) Election to retain amortization deductions previously taken, 
and to revert to ordinary depreciation thereafter; 

(2) Election to recompute the amortization deduction on the 
basis of the portion of the emergency period in which the 
facility was certified as being necessary in the interest of 
national defense, commencing with the month following 
the month of completion or acquisition (provided that the 
beginning of the allowed period of amortization with 
respect to that facility, be not more than sixty months 
prior to the termination of the amortization period by 
proclamation of the President or by certification of cessa- 
tion of necessity of the facility, whichever is the earlier), 
in the following cases: 

(a) where amortization deductions were allowed and were 
being taken, but the facility had not been fully amortized ; 

(b) where amortization deductions were allowed, and par- 
tially taken, then discontinued for substitution of ordi- 
nary depreciation, in which cases the discontinuance 
of amortization deductions, in favor of depreciation 
deductions, is disregarded; 

(c) where, because of the nature of the facility, the amor- 
tization deductions had been allowable to the tax- 
payer, notwithstanding that the taxpayer previously 
had not elected to take advantage of the amortization 
privileges; 

Election to take amortization deductions based on the 
period of construction, reconstruction, erection or installa- 
tion, in the cases where completion did not occur until after 
the termination of the amortization period by proclamation 
of the President, or by certification of cessation of neces- 
sity of the facility. In these cases, the amortization period 
is limited to the period between the month of commence- 
ment of construction, reconstruction, erection or installation, 
and the month of termination of the amortization by 
proclamation or by certification of cessation of necessity 
of the period, whichever is the earlier. 


(3 


~~ 


The procedure in making the election mentioned 
above was not amended by the Revenue Act of 1942. 
Thus, the procedure remains the same as heretofore 


existed under Section 124 (d) (4), I. R. C., which 
Provides: 
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“(4) The election * * * shall be made by filing with the 
Commissioner [of Internal Revenue], in such manner, in 
such form, and within such time, as the Commissioner 
with approval of the Secretary [of the Treasury] may 
by regulations prescribe, a statement of such election. 
When such election has been so made, then, under regu- 
lations prescribed by the Commissioner with the approval 
of the Secretary, the taxes for all taxable years, beginning 
with the taxable year in which the amortization period 
began, shall be computed in accordance with an amortiza- 
tion deduction computed in accordance with the method 
provided in subsection (a), but using (in lieu of the sixty- 
month period * * *) the amortization period specified” 
immediately above, as the case may justify. [Matter in 
brackets added.] 


Recomputation of Tax 


As indicated in the introductory remarks above, the 
amendments to Section 124 of the Internal Revenue 
Code, made by Section 155 of the Revenue Act of 1942, 
became effective as of October 8, 1940. As a result 
of this retroactivity of the amendments, certain prob- 
lems would have been presented with regard to the 
treatment of the amortization deductions on the in- 
come tax returns from the taxable years 1940 and 1941, 
as well as for the portion of the taxable year 1942 
prior to the enactment of the Revenue Act of 1942. 

Congress anticipated these problems, however, and 
provided a remedy therefor by the terms of the newly- 
enacted subsection (j) of Section 155 of the Revenue 
Act of 1942, which states: 


“Where a tax paid * * * is in excess of the tax which 
would have been paid had Section 124 of the Internal Revenue 
Code, as previously amended, been enacted on October 8, 1940, 
to read as amended by this section, then credit or refund of 
such excess may be made without interest in accordance with 
the provisions of law applicable in the case of erroneous or 
illegal assessment or collection or overpayment of the tax.” 


The method of recomputation of tax in the case of 
exercise of one of the elections allowed at the end 
of the emergency period remains unchanged by the 
Revenue Act of 1942. The provisions for the method 
of computation in such cases is provided by Section 
124, (d) (5), I. R. C., which, being self-explanatory, is 
set forth below: 


“(5) Recomputation of tax in case of election under this sub- 
section.—If the adjustment of the income or excess- 
profits tax liability for any taxable year necessary to give 
effect to paragraph (4) [quoted above at end of last 
previous subtitle] of this subsection is prevented (A) on 
the date of the certificate of the Secretary of War or the 
Secretary of the Navy or on the date of the President’s 
proclamation, whichever is the basis of the taxpayer’s 
election under this subsection or (B) within one year 
from such date, by any provision of law (other than this 
paragraph and other than section 3761, relating to com- 
promises), an adjustment of the tax liability shall never- 
theless be made if in respect of such taxable year a notice 
of deficiency is mailed or a claim for refund is filed as the 
case may be, within one year after the date of such cer- 
tificate or such proclamation, whichever is the basis of 
the taxpayer’s election under this subsection. If at the 
time of the mailing of such notice of deficiency or the 
filing of such claim for refund, the adjustment is so 
prevented, then the amount of the adjustment authorized 
in this paragraph shall be limited to the increase or 































































































































































































































































































































































































































































































































































































































































































decrease in the tax previously determined for such taxable 
year which results solely from the effect of paragraph (4) 
of this subsection, and such amount shall be assessed and 
collected, or credited or refunded, in the same manner 
as if it were a deficiency or an overpayment, as the case 
may be, for such taxable year and as if on the date of 
such certificate or such proclamation, whichever is the 
basis of the taxpayer’s election under this subsection, one 
year remained before the expiration of the periods of 
limitation upon assessment or filing claim for refund for 
the taxable year. The tax previously determined shall 
be ascertained in accordance with section 3801 (d) [re- 
lating to ascertainment of amount of adjustment.] The 
amount to be assessed and collected under this paragraph 
in the same manner as if it were a deficiency, or to be 
refunded or credited in the same manner as if it were an 
overpayment, shall not be diminished by any credit, 
exemption, gain, or loss, other than one resulting from 
the effect of paragraph (4) of this subsection. Such 
amount, if paid, shall not be recovered by a claim or suit 
for refund or suit for erroneous refund based upon any 
item, inclusion, deduction, credit, exemption, gain, or loss, 
other than one resulting from the effect of paragraph (4) 
of this subsection.” [Matter in brackets added.] 


Determination of Adjusted Basis of 
Emergency Facility 


A minor amendment was made to the provisions of 
Section 124, I. R. C., relating to the formal procedure 
in determination of the adjusted basis of an emergency 
facility, which was in the nature of an extension to 
give effect to the extension of the completion or ac- 
quisition period. Asa result of this amendment, the 
adjusted basis includes “only so much of the amount 
otherwise constituting such adjusted basis as is prop- 
erly attributable to such construction, reconstruction, 
erection, installation, or acquisition after December 31, 
1939, as has been certified as necessary in the interest 
of national defense during the emergency period.” In 
this connection, Section 124 (f), I. R. C., provides that 
additional expenditures after the completion or acqui- 
sition of the original facility and the issuance of certifi- 
cate of necessity with respect thereto, may not be 
included in the adjusted basis of the original facility, 
notwithstanding certification of the additional expen- 
ditures as also being necessary in the interest of na- 
tional defense. In a case such as that, the addition 
to the original facility must be treated as a separate 
facility for the purpose of determining the adjusted 
basis and the period of amortization thereof. Thus 
the adjusted basis may be the cost or less than the 
cost of the facilities, depending upon the portion 
thereof which is certified as being necessary in the 
interest of national defense, and the time of completion 
or acquisition. 

Where, however, the adjusted basis of the facility, 
for ordinary tax purposes, exceeds the adjusted basis 
computed under subsection (f) of Section 124, I. R. C., 
as determined in the manner indicated immediately 
above, then, despite the general requirement that an 
election of either the amortization or the depreciation 
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deduction be made with respect to the facility, the 
provisions regarding such election are modified to the 
extent of the excess. In providing for this modifica- 
tion, subsection (g) of Section 124, I. R. C., states that, 
as to such excess, ordinary depreciation thereon shall 
be allowed in the same manner as though the taxpayer 
was possessed of a separate asset which is subject to 
ordinary depreciation deductions and not subject to 
amortization. 


Payment by United States of Unamortized Cost 


In lieu of an allowance of amortization deduction, 
payment of the unamortized cost may be made, under 
certain circumstances, for the purpose of relieving un- 
equitable conditions. Authorization for these pay- 
ments appeared in the original provisions regarding 
amortization deductions, and was not modified by the 
Revenue Act. Subsection (h) of Section 124, I. R.C., 
sets forth the circumstances under which such pay- 
ments may be made, in the following language: 


“Payments referred to in this paragraph shall be payments 
the amount of which are certified, under such regulations as 
the President may prescribe, by either the Secretary of War 
or the Secretary of the Navy as compensation to the taxpayer 
for the unamortized cost of the emergency facility made 
because— 

“(A) A contract with the United States involving the use 
of the facility has been terminated by its term or by cancella- 
tion, or 

“(B) the taxpayer had reasonable grounds (either from 
provisions of a contract with the United States involving the 
use of the facility, or from written or oral representations 
made under authority of the United States) for anticipating 
future contracts involving the use of the facility, which future 
contracts have not been made.” 


The aforesaid subsection (h) also indicates that such 
payments may be considered includible in gross in- 
come. However, that subsection further provides that 
where the payments in question are properly includ- 
ible in gross income, the taxpayer has several alterna- 
tives ; namely, 


(1) If the payment is less than the amortization deduction, 
the taxpayer may elect to include the entire payment in gross 
income, and partly offset same by the deduction; 


(2) If the payment exceeds the amortization payment, the 
taxpayer may elect to include the payment in gross income 
and offset same by a similar amount, representing increased 
amortization deduction, except that the amortization deduction 
as so increased, may not exceed the adjusted basis of facility 
as of the end of the month in which payment was made (com- 
puted without regard to such amortization deduction for such 
month); 

(3) In a case where the taxpayer is not entitled to any 
amortization deduction, but is entitled to a deduction for ordi- 
nary depreciation, if the payment is less than the depreciation 
deduction, the taxpayer may elect to include the entire pay- 
ment in gross income and partly offset same by the deduction; 

(4) In a case where the taxpayer is not entitled to any 
amortization deduction, but is entitled to a deduction for ordi- 
nary depreciation, if the payment exceeds the depreciation 
payment, the taxpayer may elect to include the payment 1n 
gross income and offset same by a similar amount, representing 
increased depreciation deduction, except that the depreciation 
deduction as so increased, may not exceed the adjusted basis 
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of the facility as of the end of the month in which payment 
was made (computed without regard to such depreciation 
deduction for such month). 


From the foregoing, it will be noted that as a con- 
cession to the taxpayers, in order to induce them to 
utilize their genius and their wealth in the promotion 
of the war effort, the Government has given the tax- 
payer liberal treatment in connection with the writing- 
off of emergency facilities, both in the matter of rate 
of amortization and the number of alternatives 
granted. 


California Farm Income and Community 
Property Tax Returns 

(Concluded from page 146) 
itself in the Pereira case. This type of reasoning and 
the failure of the Court to reconcile its opinion to the 
doctrine of the Pereira case, not to mention the failure 
to recognize the underlying question of the effect of 
the enactment of Sec. 163 of the Code upon the basic 
principles of the community property system which 
were not repealed but modified by the enactment of the 
statute putting the Code in effect, condemns the opinion 
in the Pepper case as an extreme and narrow interpre- 
tation merely of Sec. 163 of the Code in complete disre- 
gard of the established rules of the community property 
system. 

In no reported case in either California or Federal 
courts has In re Pepper's Estate, supra, been followed on 
the proposition that no part of the profits from farm- 
ing on separately owned land are to be assigned to the 
community property estate on account of the services 
of either or both spouses in the farming operations. 
In the case of Estate of Barnes,* where the Pepper case 
is cited in the opinion, the finding that the rents of 
separately owned land became separate property is 
explained by the statement that “little or no farming 
was done by the husband”. In the case of Estate of 
Fellows,* involving farming of leased land, the Pereira 
decision was applied in determining what profits fell 
into the community property estate without any dis- 
tinction between agricultural and commercial gains. 
In Pacific-Southwest Trust & Savings Bank v. Ross,® 
the Court went so far in applying the old community 
property rule as to hold in the case of a crop of beans 
grown on land leased by a wife as her separately owned 
leasehold that the entire crop, for which the husband 
furnished the seed and some supervision of labor, was 
community property. 

Extensive discussion of the case of In re Pepper’s 
Estate has been made above for the reason that it 
appears to be practically the sole basis for a finding 
that no part of the profits from farming a husband’s 
separately owned land may be taxed as community 


_—_—— 


2128 Cal, App. 489. 
* 106 Cal. App. 681. 
*81 Cal. App. 204. 
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property in a wife’s return. It is significant that in 
none of the Bureau rulings relating to the taxation of 
community property income of residents of California, 
to wit: G. C. M. 1030, 9422 and 9825, supra, is the 
Pepper decision referred to or is any distinction made 
between profits from commercial enterprises as distin- 
guished from agricultural. Neither is there any such 
distinction to be found in the principal Board of Tax 
Appeals (now Tax Court) and court cases dealing 
with the allocation of separate and community prop- 
erty income of residents of the states of California and 
Washington.*® 

In view of the obvious weakness of the Pepper case 
both as an interpretation of the law and as an accepted 
precedent demonstrated above, it is to be regretted 
that it has been given so much importance in the ad- 
ministration of the income tax laws pertaining to 
California farm income in disregard of the Pereira 
case and other cases cited in G. C. M. 9825, supra, and 
by the Board of Tax Appeals in the Parker case, supra, 
which may truly be said to represent a true and valid 
synthesis of the Spanish and Mexican laws of beines 
gananciales and Section 163 of the Civil Code of 1873. 


The Shop Talker 
(Continued from page 164) 
Odds and Ends 

The January issue of the Controller, monthly organ 
of the Controllers Institute of America, comments 
editorially on the slowly gaining practice of controllers 
to affix their signatures to published financial state- 
ments. Opinion is divided, but this department 
commends that practice; also takes this occasion to 
compliment Arthur Tucker on getting out a really 
outstanding and thoroughly worthwhile publication— 
always lots of good meat in it! 

Orchids are past-due, also, for the librarians at the 
American Institute of Accountants library in New 
York, where browsing is delightful and worthwhile. 
If there’s anything that they can’t resurrect, with a 
smile, off the shelves or out of files, we don’t know 
what it is! Yes, the complete CCH service is there, 
too. 

At this writing the House committee has wrestled 
with pay-as-you-go for some time, and come to the 
conclusion that a sub-committee must do some spade- 
work before any further progress can be expected. 
In the practical workings there are more wrinkles to 
it than you’d expect on Morgenthau’s brow. 

What are the bets that, come Republican nomina- 
tion-time, 1944, we’ll be hearing more about a certain 
Rubber Director who is allergic to being pushed 
around? We are just asking. 





1° Rucker v. Blair, 32 Fed. (2d) 222; Julius Shafer, 2 B. T. A. 640; 
Clara B. Parker, executrix, 31 B. T. A. 644, Acq. XIV-1 CB 15; 
Anton Dolenz, 41 B, T. A, 1099. 
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Salary Stabilization Laws 

; (Continued from page 147) 
Pursuant also to that act there was issued by the Treas- 
ury Department a Treasury Decision providing in part 
as follows: ® 


“(c) In the case of salaries increased in contravention of the 
Act, the amount to be disregarded, as required by paragraph 
(a) of this section, is the amount of the salary actually paid 
or accrued by the employer at the increased rate and not 
merely an amount representing an increase in such salary. 
Thus, if, for example, on November 1, 1942 a weekly salary 
rate of $100 is unjustifiably increased to $150 for the remainder 
of 1942, then the amount of salary to be disregarded for 
purposes of paragraph (a) of this section is the total amount 
paid at the weekly rate of $150. ............ 

“(d) In the case of a salary in excess of the amount allowable 
under Subpart F (relating to the $25,000 limitation .......... ) 
of these regulations which is paid to, authorized to be paid to, 
or accrued to the account of an employee during his taxable 
year (as distinguished from the taxable year of the employer) 
in contravention of the Act, the amount to be disregarded is 
the full amount of such salary and not merely the amount 
representing the excess over the amount allowable under such 
Subpart F of these regulations. Thus, if, for example, under 
such Subpart F an employee would be entitled to receive a 
total salary during his taxable year of $67,200 for services 
rendered in such year, but actually receives $100,000 for such 
services, then the entire amount of $100,000 is to be disregarded 
for purposes of paragraph (a) of this section.” 


The examples given in the regulation quoted are oil 
of the castor-bean colored to look like wine. If an 
entire amount paid can be disallowed as a deduction 
because it exceeds the amount payable under the 
stabilization orders, then it can be disallowed whether 
it exceeds the amount payable by 50 per cent or only 
1 per cent, or 1/10 of one per cent. Suppose, for ex- 
ample, in a corporation a number of employees are 
given individual merit increases. Their aggregate pay 
in 1942 was, let us say, $100,000. In 1943 it is $110,000. 
The Treasury Department audits the records and de- 
termines that the increases were either not merited 
or not individual. The entire $110,000 is disallowed 
as a deduction. Let us assume that before this dis- 
allowance, the corporation’s net income was over its 
excess profits credit but that the total of its normal 
tax, surtax and excess profits tax was far below the 
80 per cent limitation, That is the usual situation. 
The overpayment of salary to the extent of $10,000, or 
only 10 per cent, and possibly unintentional, will then 
cost the corporation $99,000 in additional taxes. If the 
regular salary total had been $10,000 and the overpay- 
ment $100,000, or 1,000 per cent, and deliberate, the 
additional cost in taxes would be no greater. There 
is no relation at all to the gravity of the offense. 

A still more obvious situation can arise. An execu- 
tive receives a salary of $100,000. Upon audit the 
Treasury Department determines that, giving due 
allowance to insurance premiums, debt retirement, and 
other adjustment factors, the maximum payable to him 
under the stabilization orders is $99,500. Asa result, 





5’ T. D. 5186, approved Dec, 2, 1942. 
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the entire $100,000 will be disallowed as a deduction, 
and the corporation assessed additional taxes of 
$90,000. If the executive had had one more insurance 
premium to pay of $500, as he easily may have thought 
he had, there would be no additional assessment at 
all. Because of an overpayment of $500, which may 
well have been unintentional, and which is dependent 
in its determination on many complex and uncertain 
factors, additional taxes of $90,000 are imposed! This 
is no strained example. Such situations will number 
in the hundreds, if not thousands. 

The additional amount imposed has been referred to 
above as taxes. Assuming that it is taxes, it results 
in disproportionate burdens based on wholly unre- 
lated elements. The burden is not based alone on the 
overpayment of salary but also on the amount of salary 
properly payable. Asa result the burden is based in 
part on a factor wholly unrelated to the reason for it. 
If one were to take a thousand cases with the overpay- 
ment of salary the same in each case, the additional 
tax would vary in part in direct proportion to the 
amount of salary properly payable! A disproportion 
of burden so resulting from unrelated elements is a 
violation of due process. So the Supreme Court has 
held,® and so it follows from the simplest rules of 
human justice. 

Still assuming that the additional amount is taxes 
it is not imposed by the Congress, as federal taxes 
must be,’ but by the President. The act, indeed, em- 
powers the President to “prescribe the extent to which 
any wage or salary payment made in contravention of 
such regulations” shall be disallowed. What is the 
standard to guide the President? None is prescribed. 
The Congress cannot thus transfer its legislative func- 
tions. If in the exercise of its legislative functions it 
grants powers to the President, it must establish 
standards for the President to follow.’ It cannot 
abdicate. 

It is possible to interpret the words of the act, “any 
wage or salary payment made in contravention of such 
regulations,” as referring only to the overpayment. 
In that case the additional tax resulting from the dis- 
allowance would represent no disproportionate burden 
based on- unrelated factors. Nor would there be in 
substance any delegation of legislative functions be- 
cause of Section 5(a), quoted above. The provision 
as stated could then be considered as the standard in- 
tended to be followed. At least such an interpretation 
is possible, and when there are doubts as to the con- 
stitutionality of a statute, the statute will be inter- 
preted, if possible, so as to avoid those doubts.*® 





* Nichols v. Coolidge, 274 U. S. 531, 47 S. Ct. 710, 1 ust 1 239 
(1927). 

7 Constitution, Art. I, Sec, 8, 1. 

8 U. 8. v. Schechter, note 1. 

® Reinecke v. Northern Trust Company, 278 U. S. 339, 49 S. Ct 
123, 1 ustc J 347 (1929). 
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So iar it has been assumed that the additional 
amount imposed as tax because of the disallowance 
as a deduction of a wage or salary payment made ‘in 
contravention of the stabilization orders is in truth a 
tax. As to the portion of the payment which consti- 
tutes an overpayment under the stabilization orders, 
the amount imposed as additional tax is probably cor- 
rectly treated as tax. Under the ordinary provisions 
of the revenue law a wage or salary payment is allow- 
able only, (1) to the extent that it represents reason- 
able compensation for personal services rendered in 
connection with a business carried on by the taxpayer, 
or (2) to the extent, in the case of an individual, that 
it constitutes an ordinary and necessary expense in- 
curred in the production or collection of income, or the 
management, conservation, or maintenance of prop- 
erty. It would be easy to say that a payment which 
is illegal is not reasonable, or ordinary, or necessary. 
Expenses incurred in connection with an illegal busi- 
ness have been disallowed on grounds of public 
policy.*° In any case, it would not be beyond the reach 
of revenue legislation to require that expenses, to be 
deductible, be legally incurred. 

As to the portion of the wage or salary payment 
which is properly payable, the amount imposed as 
additional tax is not in fact a tax. In the first place 
the condition of the imposition is the commission of a 
crime. Not only that, but the crime, violation of the 
stabilization laws and orders, is one having no con- 
nection with the revenue laws. Furthermore, the 
amount thus imposed has no relation whatever to 
the amount normally or otherwise imposed as tax. 
The conclusion is clear that the purpose is not at all to 
collect revenue but only to deter and punish unlaw- 
ful conduct, and that the amount imposed is therefore 
not a tax but a penalty.™ 

In a case involving the equal protection and due 
process clauses of the Fourteenth Amendment, an act 
was held violative of both where it imposed fines and 
other penalties so great compared to the offense as to 


amount to intimidation.12, The Supreme Court there 
Stated: 


“Tt may therefore be said that when the penalties for disobe- 
dience are by fines so enormous and imprisonment so severe 
as to intimidate the company and its officers from resorting to 
the courts to test the validity of the legislation, the result 
is the same as if the law in terms prohibited the company from 
a judicial construction of laws which deeply affect its 
WIEMUS.. . .. « 

We hold, therefore, that the provisions of the acts 

by imposing such enormous fines and possible imprisonment 
as a result of an unsuccessful effort to test the validity of the 
laws themselves, are unconstitutional on their face. . . .” 


Here, as it has been shown, an overpayment in salary 
of only $500, though not clear beyond doubt, can result 


», Silberman v. Commissioner, 44 BTA 600 (1941). 
= v, Constantine, 296 U. S. 287, 56 S. Ct. 223 (1935). 
% Parte Young, 209 U. S. 123, 144-148, 28 S. Ct. 441 (1908). 





in a penalty, imposed as tax, of $90,000. Overpay but 
a trifle; pay with your head. “A hair divides the false 
and true.” This is not the kind of justice the Bill of 
Rights was intended to guarantee. As under the Four- 
teenth Amendment, which applies to acts of the States, 
so under the Fifth Amendment, which applies to acts 
of the federal government, due process of law is guar- 
anteed every person, and due process does not exist 
for any person while the axe sways above him sus- 
pended by a thread. 


The Eighth Amendment, providing among other 
things that excessive fines shall not be imposed, is also 
pertinent. If the additional amount imposed as tax, 
by way of disallowance as a deduction of the salary 
payment made in violation of the stabilization orders, 
is in fact a penalty, it is a money penalty and in that 
character is in the nature of a fine. Interpretations 
of the Eighth Amendment are rare. It has been held 
that a penalty is generally not in violation of the 
Eighth Amendment if it is within the penalty pre- 
scribed by the statute.** The assumption, however, 
is that some measure, some guide, some standard is 
given by the statute. Here the statute does nothing, 
as far as a penalty imposed by way of additional tax 
is concerned, except to empower the President to pre- 
scribe the penalty. 


The statute prescribing no standard, a penalty 
would have to be judged by itself as to whether or 
not it was excessive. The term “excessive” could 
then have no meaning at all unless it implied some 
relation between the penalty imposed and the gravity 
of the offense. Here there is no such relation. If 
there is no net income after the disallowance of the 
salary deduction, there is no penalty. If there is a net 
income, a penalty of $90,000 can result from an 
uncertain overpayment of only $500. The conclusion 
must be that where there is no standard of reference, 
either on the statute books or in the gravity of the 
offense, any penalty could be regarded as excessive. 


From this analysis we return thus to the question 
of division of governmental functions. If the func- 
tion of prescribing a standard for punishment of an 
offense is legislative, then the Congress had no power 
to delegate that function to the President. The Con- 
gress, it has already been observed, cannot abdicate. 
If by way of punishment a deduction otherwise allow- 
able in computing net income for tax purposes is 
disallowed, then it is the duty of Congress to prescribe 
the rule to be followed. It must prescribe some guide, 
some standard. In any case, it cannot delegate that 
function to the President.** 


There is still another view which may be taken of a 
disallowance of deduction of a salary payment because 





13 Jackson v, U. 8. (C. C. A. 9) 102 Fed. 473, 487 (1900). 
144 U, 8. v, Schechter, note 1. * 
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the payment was made in contravention of the stabili- 
zation orders. It may be viewed as a penalty by 
means of forfeiture. Strictly speaking a forfeiture is 
a divestiture of specific property. Penalties by means 
of forfeiture have been sustained, but only where the 
property forfeited was an offending article. Thus an 
automobile used for the transportation and conceal- 
ment of tax-unpaid liquor may be forfeited to the 
United States; ?° but the forfeiture would not extend 
to any automobiles of the guilty person not connected 
with his illegal business. Extension of the forfeiture 
to goods not related to the offense would be as logical 
as proportioning the penalty to the length of the 
offender’s nose. It would in the same manner create 
a disproportion of burden based on unrelated elements, 
and as a result, run counter to the constitutional re- 
quirement of due process.’® If, then, by analogy a 
disallowance of a salary deduction be viewed as a 
penalty by means of forfeiture, the disallowance should 
extend only to the offending payment, which is the 
overpayment, and not also the amount which was 
properly payable. 


No matter how the provisions of the statute and reg- 
ulations pertaining to disallowance of salary deduc- 
tions for violation of stabilization orders may be 
viewed, whether as tax or as penalty, they are valid 
only on the theory that the Constitution has been 
suspended. The Emergency Price Control Act is, it 
is true, a war measure. It may be taken for granted 
also that harsh penalties are necessary for the enforce- 


Taxperts and Others 


Russell M. Riggins, former treasurer of Phillips 
Petroleum, is now a Lieut. Colonel attached to the 
Office of the Chief of Ordnance, Washington, D. C. 


Edwin F. Chinlund has resigned the presidency of 
Postal Telegraph and gone to Macy’s as a director 
and vice president. In case you haven’t heard, that’s 


the store where B ..y R. .1 is treasurer. 


H. C. Williams of San Francisco is Navy Pay 
Inspector, with the rank of Commander USNR. 


Carlton N. Chandler of Boston is a member of the 
Board of Price Adjustment, Chemical Warfare Serv- 
ice, War Department. 


Edward M. Blight is Lieut. Colonel, Fourth Army 
Headquarters, Presidio of San Francisco. 







%U, S. v. One Ford Coupé, 272 U. S. 321, 47 S. Ct. 154 (1926); 
I. R. C., Sees. 3321 (b) (3), 3720 (a). 
18 Nichols v. Coolidge, note 6. 
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ment of its provisions. Those facts do not, however, 
enable the Congress to suspend the Constitution. 


This is no time, it may be urged, to contend for a 
principle. But the principle contended for is neither 
spurious nor incidental. The Constitution is the body 
of our fundamental law, and law is the foundation of 
freedom. To disregard the Constitution now is to 
crush with one hand the freedom for the preservation 
of which the other hand is bleeding. This is, indeed, 
no time for refinements of logic, for tenuous distinc- 
tions. But there is never a time when basic principle 
can be ignored. 
















TIMELY CCH HELPS 
ON FEDERAL TAXATION 


A Filled-in Tax Return Forms. New 1943 CCH 
manual of specimen filled-in tax returns with 
step-by-step explanation keyed to the items on 
each tax form. About 80 pages, size 8% x 11, 
heavy paper covers. Price $1 per copy. (10 
copies, $9; 25, $21.) 


B Excess Profits Tax Work Sheets. New 1943 
edition conforming to the Internal Revenue Code 
as amended to date. In all, 64 helpful pages of 
explanations, forms, schedules, and work sheets, 
keyed straight to the forms. Large scale 8% x 11 
inch pages, heavy paper covers. Price $1 per 
copy. (10 copies, $9; 25, $21.) 


© United States Master Tax Guide. The new 1943 
edition of this handy, understandable CCH book. 
Up-to-date, it is replete with ideas and sugges- 
tions that will conserve time,—help avoid mistakes 
in preparing 1942 income tax returns. In all, 384 
pages, 6 x 9 inches, heavy paper covers. Price 
$2 per copy. (10 copies, $15; 25, $35.) 


D Income, Estate and Gift Tax Provisions of the 
Internal Revenue Code. In one handy volume, 
the full official texts of the more important provi- 
sions of the Code, as amended to date. Cloth 
bound, 608 pages, 6x 9 inches. Price $2 per copy. 
(10 copies, $15; 25, $35.) 
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Federal Sales or Spending Tax 
(Continued from page 153) 


FEDERAL SALES OR SPENDINGS TAX 





Table 7 


Canadian (Dominion) Tax Revenue, Fiscal Years, 1938-1943 * 


(In thousands) 


first imposed in September, 1940, effective Tax 1938 1939 1940 1941 1942 ; 1943 * 

i : ; «.... Customs ..... $145,493 $130,065 $265,333 $219,365 $252,393 $269,610 
October 21, under the designation of “pur- cegm 141,864 125.927 141.121 1841536 236,184 218,000 
chase tax, in order to discourage consumer fEycises ___.. 38,955 35,784 24,907 99,631 217,242 218,240 
spending.” Wholesalers and “manufacturers Income Tax*.. 120,366 142,026 134,449 278,138 652,369 1,233,000 
s Q e 3 i 
sas deol te eels ed we Ge ea” we OO 2,483 2492 2461 2,543 2,637 «15,600 
responsible for the payment of the tax. In Total .... $449,161 $436,294 $469,271 $778,213 $1,360,915 $2,049,450 


order to prevent price increases of more than 

the amount of the tax, the law provides that retail 
price may be raised only by the amount of the tax. 
Dealers subject to the tax must register, unless their 
gross receipts do not exceed £2000 a year. 

The basic rate at first was 334 per cent of the whole- 
sale value of the goods, which is roughly about 24 per 
cent of retail price. Goods in this category are re- 
garded as luxuries or non-essentials in a war economy. 
Areduced rate of 1624 per cent of wholesale price, con- 
sidered about 13 per cent of retail price, applies to 
such goods as adult’s clothing, shoes, newspapers and 
periodicals. The list of exempted goods originally 
included: (1) children’s clothing, protective helmets, 
household brooms, food, essential drugs, goods char- 
acterized as essential to the welfare of the community ; 
and (2) goods taxed by excises such as gasoline, to- 
bacco, and liquor. In September, 1942, “utility cloth- 
ing” and, later, shoes were also exempted. 

When this tax was proposed, it was estimated that 
only about 20 per cent of the cost of living would be 
affected by it. In the first six months the tax was in 
effect, the yield was £26,261,058 ($105,044,000), for 
last half of fiscal year ending March 31, 1942. In April, 


1942, the basic rate was doubled (to 6634 per cent) on. 


many luxury articles. This and other amendments 
were expected to add £10,000,000 to the annual 
revenue.?® 

The Australian tax has been in effect since 1930. 
All manufacturers and wholesalers must register. No 
taxis due when goods are sold by one registered dealer 
toanother. Certain small manufacturers with annual 
sales of not over 1000 are exempt. Sales must be re- 
ported monthly. France, Germany and Russia depend 
toa large extent on sales taxes; the Philippine Islands 
have imposed such a tax since 1904 and various other 
countries have sales taxes, but there is insufficient 
space to discuss them here. 


The Spendings Tax 


As already mentioned, late last summer after the 
Senate Finance Committee had finished its public hear- 
ings and the Committee seemed to be having difficulty 
in deciding the terms of a new tax bill, the Treasury 


—— 


% London Times, April 15, 1942; Redvers Opie, ‘‘Taxation as an 
Nstrument of War Finance in England,’’ Tax Review, August, 1942. 





1Canada, Budget Speech of Hon. J. L. Ilsley, June 23, 1943, 
pp. 22, 40, 49. 


2 Includes excess profits tax, succession duties and national defense 
taxes, 1941, 1942, 1943. 


3 Includes taxes on banks and insurance companies for 1943, 
4 Estimates. 


proposed a “spendings tax,” many thought largely for 
the purpose of heading off various sales tax proposals. 

In 1921, Congressman Ogden Mills of New York 
drafted a spendings tax bill, but Congress took no 
action on it and today very few remember having heard 
anything about it. The tax is based on the amount 
spent by the taxpayer for consumer goods and serv- 
ices. The Treasury-proposed spendings tax of last 
summer, while somewhat similar to, was also quite 
different from, that of Mr. Mills. It was too new and 
strange to Finance Committee leaders to receive much 
attention then, but the final Revenue Act provided a 
tax that, in a small way, leads in the same direction. 
This is the “victory tax” which grants credits for lim- 
ited amounts spent for war bonds, insurance and other 
investments. 

In framing a spendings tax, Congress might have 
as many options as to the various provisions as it does 
in framing an income tax, e. g., it might be highly 
graduated or not but, in the spendings tax proposed 
by the Treasury, there were two parts: first, a refund- 
able tax at a flat rate of 10 per cent of total spending 
for consumer goods; second, a non-refundable tax 
graduated from 10 per cent on consumer spending in 
excess of $1,000 to 75 per cent on such spending over 
$10,000. Additional consumer spending is inflationary 
because it tends to bid up prices by increasing demand 
for our decreasing supply of civilian consumer goods. 
But saving or investment is not inflationary, there- 
fore, in computing the tax base, the taxpayer would 
deduct from total income the sums paid for such things 
as insurance premiums, war bonds, interest, debt pay- 
ment, contributions, taxes and increases in bank 
balances. 

Administration of the tax should not be especially 
difficult. It could be collected at the same time and in 
the same manner as the net income tax. The income 
tax forms now used could be revised somewhat to 
provide space for listing investment or non-consumer 
spending. The net income tax base, reduced by the 
amount of investments and savings, would be the basis 
for calculating the spendings tax. 
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No estimates of yields of this proposed tax have been 
published. If the revenue should be large the Treas- 
ury would find use for the funds. If, however, the 
yield should be low because taxpayers are putting 
funds into investments or savings, an important brake 
will be exerted on inflation. In fact this tax should 
prove a real incentive for reducing unnecessary spend- 
ing and for increasing savings. It would give much 
more consideration to those with insurance, debt, and 
other obligations than would increasing rates of the 
present income tax. 


Summary 


An adequate evaluation of the sales tax or of the 
spendings tax cannot be made by considering either 
one standing alone. Our present problem is to fit an- 
other tax into our fiscal system, or to revise taxes 
already on the statute books, so as to secure the best 
system in view of existing needs and circumstances 
considered in their entirety. As mentioned above, the 
tax problem at the present moment is: (1) to secure 
more revenue for the government, especially to win 
the war; (2) to spread the tax burden as equitably as 
practicable among all classes of taxpayers and (3) to 
do it in such a way as to minimize inflation, tax delin- 
quency and other war and post war difficulties. 

First, let us consider the taxes already in force. The 
net income tax is the most. important from the revenue 
standpoint. Psychologically, traditional patterns are 
hard to break so that probably this tax is nearly as high 
in most brackets as is feasible at present. It might 
be possible, however, to increase rates in certain 
brackets especially, if post war refunds are provided. 
It would be possible also to make the tax more effective 
as a means of inflation control by changing collection 
procedure. First of all, the tax due should be collected 
nearer the time the income is earned. It would also 
be well to collect as much as practicable at the source. 

In nearly all times it is important that framers of 
tax laws should keep in mind ability to pay because 
it is very closely related to public morale and also to 
the amounts of revenue that can be raised. From these 
points of view, the Treasury spendings tax is superior 
to the usual sales tax. In war times, however, the 
control of inflation may require some temporary 
modification of the ability to pay theory; for example, 
when a very large part of the increased purchasing 
power occasioned by war is received by those in the 
lower and middle income brackets. In such cases the 
tapping of this purchasing power where it is most 
inflationary is quite important and it may possibly be 
reached better by sales taxes or other taxes graduated 
differently from our existing income taxes, particu- 
larly when adding a new tax on top of a system that 
is already highly graduated. 
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Secondly, payment of a sales tax is often less painful 
than meeting a direct tax. It may be only a few cents 
at a time and almost unnoticed. Payments are made 
often, not once a year or once a quarter as with the 
present income tax. This would be an advantage to 
the Treasury also. Many taxpayers who have not pre- 
viously been liable for the income tax will doubtless 
be shocked to find how much they have to pay March 
15, 1943, and they may not have saved for it. In many 
cases there is no effective penalty for failing to pay 
income taxes. There are fines and penalties provided, 
of course, but if the taxpayers are unemployed and 
have no property, the Treasury may find it suffers from 
many delinquencies. In such cases the sales tax would 
be superior to the spendings tax or the income tax unless 
collections of the latter are made as income is earned. 

Thirdly, both the spendings tax and the sales tax 
could prove helpful in controlling inflation but the 
spendings tax might be more effective. The tax base 
would be-reduced as saving increased. A sales tax 
acts as a brake on spending both by lessening the 
amount of money available for consumer spending to 
the extent of the tax and, when rates are high by 
causing the prospective purchaser to refrain from 
purchasing non-essential goods. For this purpose, a 
retail sales tax might prove more effective than a 
manufacturer’s tax, because the tax could be stated 
separately from the price of the article and be an 
obvious charge. Administration of a retail sales tax 
at rates high enough to bring in sufficient revenue 
would involve auditing many more taxpayers and 
would be much more complicated than a tax on whole- 
salers or manufacturers. In fact the addition of any 
new tax that would be very fruitful fiscally, whether 
a sales tax or spendings tax, would add a considerable 
burden of administration.” 

A spendings tax tends to direct the way in which 
funds reaching the consumer will be spent. It puts 
a premium on investing and saving that is supposed 
to promote the general welfare and, in war times, it 
may be considered more legitimate for the government 
to direct private spending than in peace times. 

While each of these forms of tax has certain merits 
and demerits, in the last analysis, choice between them 
depends upon one’s judgment, preferences and preju- 
dices. People with large incomes already paying heavy 
graduated income taxes are likely to feel that, if addi- 
tional taxes are necessary, they should not increase 
this graduation further. Therefore, they prefer sales 
taxes that are usually levied at flat rates. On the other 
hand, most of those in low income brackets and their 
representatives are likely to prefer that any additional 


% The Treasury has implied that the administration of a spend- 
ings tax would be much less difficult than that of a sales tax. The 
taxpayer is, however, much more familiar with a sales tax. 
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taxes shall be graduated and fall upon those whom 
they consider more fortunate. 


This difference in distribution of the tax burden is 
the crucial controversial difference between the advo- 
cates of the sales tax and those of the Treasury advo- 
cated spendings tax. It would, of course, be possible 
to frame a spendings tax without graduation, or with 
very little graduation, so that it would not be so radi- 
cally different from a sales tax, or it would be possible 
to make it even more like the existing income tax. 













Interpretations 
(Continued from page 171) 


1937 and was not allowed to take as a loss in 1939, when he 
sold the stock in the successor corporation, the difference 
between the cost of the original bonds and the amount realized 
on the sale of the stock. A. J. Bell v. Commissioner, CCH Dec. 
12940-A; memorandum opinion. 














corporation organized in 1912 but inactive until 1929, acquired 
certain parcels of real estate which its principal stockholder 
had been holding for resale in his dealings as a real estate 
operator. Taxpayer was unable to dispose of the properties 
due to the drop in real estate activities following the stock 
market crash of 1929 and subsequently lost three parcels in 
1935 and one in 1936 through foreclosures, which losses were 
deducted on its returns for the taxable years as ordinary 
losses. The Board holds that the real estate had been acquired 
and was held by taxpayer primarily for sale to customers in 
the ordinary course of its trade or business and that the 
“losses sustained upon the foreclosures are deductible as or- 
dinary losses —Metropolis Holding Corporation v. Commis- 
sioner, CCH Dec. 12,851-A; Dkt. 107787, October 6, 1942, 


memorandum opinion. 

















Basis for gain or loss: Foreclosure sale as reorganization.— 
Taxpayer was organized by a group of bondholders of an 
insolvent joint stock land bank for the purpose of acquiring 
its assets from the receiver and continuing the liquidation of 
them. Some of the bonds of the insolvent were acquired by 
taxpayer for its stock and some for cash, until finally it owned 
%.7 per cent of all outstanding bonds. Taxpayer thereupon 
negotiated a sale in 1933 of the assets by the receiver at public 
sale at an upset price which was bid by taxpayer, credit being 
given upon the amount bid for the proportion of the total of 
outstanding bonds held by taxpayer. The Tax Court holds 
that the transaction constituted a reorganization under Sec. 
112 (i), 1932 Act, and that taxpayer is entitled under Sec. 113 
(a) (7) to the basis of the transferor as to the assets acquired 
i computing gain or loss on their disposition. Palm Springs 
Holding Corporation v. Commissioner, 42-1 ustc J 9246, 315 U. S. 
185, followed. Bankers Farm Mortgage Company v. Commis- 
sioner, CCH Dec. 12,922. 
















Statutory partnership: Capital gains and losses.—Taxpayers 
are all the children and heirs of George Parsons, deceased. 
Shortly after the decedent’s death, his sons formed a partner- 
ship which was to engage in the business of purchasing and 
selling securities, and the assets of the decedent’s estate were 
subsequently turned over to the partnership for management 
lor the benefit of the various heirs. The partnership agree- 
ment was renewed and amended from time to time, and its 
Principal, if not sole, business appears to have been the manage- 
ment of the securities received from the Parsons Estate. In 
1937, a large capital loss was sustained from trading in securi- 
ules, which, together with the income distributed by the 
Partnership, was divided between the Parsons’ heirs and 
Claimed by them as a deduction on their 1937 income tax 















INTERPRETATIONS 


Capital gains and losses: Real estate dealers.—Taxpayer, a 
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returns. The capital loss deductions were disallowed by Com- 
missioner, with the exception of a single deduction of $2,000, 
who contended that the business of managing taxpayers’ inter- 
est in the assets of the Parsons Estate was conducted as a 
statutory partnership or as an association taxable as a corpora- 
tion and that only one capital net loss deduction, subject to 
the limitations of Sec. 117 (d), 1936 Act, was allowable. The 
Tax Court sustained Commissioner’s disallowance of the capi- 
tal loss deductions for lack of evidence showing that any error 
had been made. M. A. P. Coolidge v. Commissioner; M. E. P. 
Dwight v. Commissioner; Louise P. Ewing v. Commissioner; 
Charlotte P. Milmine v. Commissioner; Henry Parsons v. Com- 
missioner; Joseph Parsons v. Commissioner, CCH Dec. 12,923-F; 
memorandum opinion. 


Additions to tax: 25% penalty for failure to file: Municipal 
compensation.—Taxpayers are civil and municipal engineers 
who operate as a partnership. During the taxable years 1937, 
1938, 1939, they were engaged by the Boroughs of Ben Avon, 
Ben Avon Heights, and Rosslyn Farms, in Pennsylvania. The 
compensation received by the taxpayers from these municipali- 
ties during the taxable year was less than half the total they 
received from all work done by the firm during that period. 
The Commissioner included this compensation in the income of 
the taxpayers on the ground that they received it as inde- 
pendent contractors and not as officers and employees of these 
municipalities. The Tax Court holds that the taxpayers have 
the burden to show to the contrary and have failed to do so. 
Since returns were necessary because of the taxability of this 
disputed compensation and the taxpayers failed to file them, 
the contested additions of 25% of the tax, made by the Com- 
missioner, are approved. Wailliam A. Weldin and Nina E. 
Weldin, his wife, v. Commissioner; Louis P. Blum and Clara M. 
Blum, his wife v. Commissioner. CCH Dec. 12,920-E; memoran- 
dum opinion. 


Recognition of gain or loss; Statutory reorganization: Liqui- 
dation distribution—Taxpayers, who owned all of the out- 
standing capital stock of A Corporation, being desirous of get- 
ting out of the manufacturing business, due to their advanced 
age, arranged, by means of a plan of reorganization, for the 
formation of B Corporation to which all of A’s real estate, 
buildings, etc., were transferred and for the formation of 
C Corporation to which A’s manufacturing business, personal 
property, etc., were transferred, with the exception of certain 
bonds, cash, notes receivable, etc. Upon the above transfers, 
stock in the respective corporations was issued direct to tax- 
payer’s in proportion to their interest in A Corporation, and 
upon receipt of those shares, they surrendered certain of their 
shares in A Corporation for cancellation. Subsequent to the 
transfers, A’s remaining assets were distributed to taxpayers 
in proportion to their interests therein and A ceased to do 
business. Taxpayers treated the transfers to B Corporation 
and C Corporation as nontaxable transfers in their income tax 
returns and treated the liquidation of A Corporation as an 
exchange of stock for stock in complete liquidation of their 
remaining stock in that corporation and reported the gain as a 
long-term capital gain. Commissioner held that the distribu- 
tions were taxable as dividends. The Tax Court holds that 
taxpayers exchange stock for stock and other property pursu- 
ant to a plan of reorganization and that while the transfers of 
stock for stock were statutory reorganizations under Sec. 112 
(gz) (1) (C), 1938 Act, and within the nonrecognition of gain or 
loss provisions of Sec. 112 (b) (3) of that Act, the distribution of 
the liquid assets, which represented earnings and profits of the 
dissolved corporation accumulated after February 28, 1913, had 
the effect to a dividend which was taxable under the terms of 
Sec. 112 (c) (2) of that Act. Heatley Green v. Commissioner; 
Charles F. Whitman v. Commissioner, CCH Dec. 12,922-E; 


memorandum opinion. 











































































































































































































































































































































































186 TAX ES—The Tax Magazine March, 1943 





State Tax Commissions 

(Continued from page 144) 
to equalize the valuation of real property among the 
several towns and counties in the state. 


Reports of the State Board of Equalization 


Period Place & Date No. of 
Year Covered of Publication Report Paging 


“The first report of the Wyoming State Board of Equalization 
was issued for the year 1895.'’ Letter from Wyoming State Library, 
September 15, 1939. 


1895 Cheyenne, 1895 72 p. 
1896 " 1896 54 p. 
1897 i? 1897 54 p. 
1898 ss 1898 52 p. 


**1899-1908, no separate reports published. However, the State 
Auditor’s Reports contain the tables and similar material of the 
State Board of Equalization.’’ Letter from Wyoming State Library, 
September 15, 1939. 


Commissioner of Taxation 


In 1909, the office of Commissioner of Taxation was 
created and he was to be appointed by the Governor. 
The Commissioner was given the power and authority 
to have general supervision over the administration 
of all the assessment and taxation laws over all the 
county, town, and city tax assessors and Boards of 
Equalization to the end that all assessments shall be 
just and equal and at the full cash market value, ex- 
cept that this statute did not abridge the power given 
in the Constitution to the State Board of Equaliza- 
tion. The Commissioner was to prosecute public 
officers for failing to comply with the tax and assess- 
ment laws of the state; to investigate the tax laws of 
other states and recommend such legislation as will 
prevent evasion of assessment and taxation and se- 
cure a more just and equal taxation. He was directed 
to transmit to the Governor and State Board of 
Equalization on or before November 1 in each even 
numbered year and to each member of the Legislature 
on or before January 1 of each odd numbered year 
his report for the preceding year showing all taxable 
property in the state and the value thereof and to 
make .an appraisal of the property of all railroads, 
telegraph, telephone, express and sleeping car com- 
panies in the state and also the value of the gross 
products of mines within the state and to submit the 
appraisal to the State Board of Equalization. (Laws 
of Wyoming, 1909, Ch. 66, p. 108; approved Febru- 
ary 20, 1909.) 


Biennial Reports—Commissioner of Taxation 


Period Place & Date No. of 

Year Covered of Publication Report Paging 
1909-10 Dated 

Nov. 1, 1910 Laramie, 1910 1st (4) +5—68 p. 
1911-12 Dated 

Nov. 1, 1912 wi 1912 2d (4)+5—74 p. 
1913-14 Dated 

Nov. 1, 1914 ™ 1914 3d (4)-+-5—80 p. 
1915-16 Dated 

Nov. 1, 1916 Cheyenne, n.d. 4th (4) +5—74 p. 
1917-18 Dated 

Nov. 1, 1918 as 1918 5th (2)+3—76 p. 


(Also included in the State Auditor’s Reports) 





State Board of Equalization 


In 1919, a State Board of Equalization was created 
composed of three members appointed by the Goy- 
ernor. Its duties were to equalize the assessment of 
property in the several counties, cities, and towns so 
at its true and full value; to institute proceedings to 
remedy the improper or negligent administration of 
that all taxable property in the state shall be assessed 
the taxing laws of the state; to give instructions to 
the county assessors throughout the state; to enforce 
the laws relating to punishment of public officers for 
failure or neglect to comply with the tax laws of the 
state; to transmit to the Governor on or before the 
third Monday of December of each year and to each 
member of the Legislature on or before the sccond 
Tuesday in January of each odd numbered year the 





MENU FOR MARCH 15th 


When war problems are confounded by suc! 
a thing as the Revenue Act of 1942, and tax men 
don’t get home of nights to see their children— 
then it’s March and time for a laugh. And that 
is why our cover is different this month. Whether 
our cover girl is putting teeth into taxes or 
finding them tough, it remains that “$350” is 
not enough. 


Little Alice-In-Taxland is the charming daughter 
of Mr. and Mrs. Joseph Rosenthal (he of the firm 
of Feinberg, Jacobs, Rosenthal and Furman of 
New York City, and one of our readers, to whom 
we are grateful for his contribution). 
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report of the board showing all the taxable property 
in the state and the value thereof. The acts creating 
the office of Commissioner of Taxation and the former 
State Board of Equalization were repealed by Sec. 15 
of this law. (Laws of Wyoming, 1919, Ch. 135, p. 206; 
approved February 27, 1919.) 

Laws of 1919, Ch. 140, p. 219, provided for the 
assessment of the property of car companies used in 
the state by the State Board of Equalization. 

Laws of Wyoming, 1921, Ch. 84, p. 115, provided for 
the assessment by the State Board of Equalization of 
all the property of pipe line companies, and Ch. 77, 
p. 82, approved February 18, 1921, provided for the 
assessment of the property of all public utilities by 
the State Board of Equalization except railroad, tele- 
graph, telephone and express companies. 

Laws of Wyoming, 1923, Ch. 71, p. 93, approved 
February 26, 1923, provided for the assessment by the 
State Board of Equalization of all the property of tele- 
phone and telegraph companies within the state. 
Ch. 57, p. 69, approved February 21, 1923, of the same 
laws provided for the assessment of property of rail- 
road companies within the state in the same manner. 
Ch. 72, p. 99, approved February 26, 1923, of the same 
laws made the same provision for the assessment of 
the property of sleeping car companies. 

Laws of 1929, Ch. 124, p. 214, approved February 
23, 1929, provided that the State Board should value 
for assessment purposes the property of all interstate 
common carriers of persons or property for compensa- 
tion upon the highways in the State of Wyoming. 

Laws of Wyoming, 1933, Spec. Sess., Ch. 36, p. 37, 
approved December 23, 1933, provided that the State 
Board of Equalization should be composed of four 
members who shall be appointed by the Governor. 
____ Biennial Reports of the State Board of Equalization 


; Period Place & Date No. of 
Year Covered of Publication Report Paging 
1919-20 Forthe yrs. Sheridan, n.d. ist (4)-+5—64+ 
1919-20 (10) p. 
1921-22 For the yrs. n.p., n.d. 2d (4)+5—72 p. 
1921-22 
Dated 
Dec. 1, 1922 
1923-24 Dated Cheyenne, n.d. 3d (6)+-7—78+ 
Dec. 1, 1924 (3) p. 
1925-26 Dated ” 1926 4th 82 p. 
Dec. 1, 1926 
1927-28 Dated Casper, n.d. 5th (4)+5—116+ 
Dec. 1, 1928 (4) p. 
1929-30 Dated Sheridan, 1930 6th (4)+5—135 p. 
“ Dec. 1, 1930 
1931-32 Dated Cheyenne, 1932 7th (6) +7—160 p. 
Dec. 1, 1932 
1933-34. Dated n.p., n.d. 8th (2) +3—131+ 
oe Dec. 1, 1934 (9) p. 
1935-36 Dated n.p., n.d. 9th (2)+3—121 p. 
ne Dec. 1, 1936 
1937-38 For the Cheyenne, n.d. 10th (6)+117 p. + 
period chart 
1937-38 
Dated 
_ Dee. 1, 1938 
1939-40 For the n.p., n.d. 11th (6)+116 p.+ 
period 1939-40 tables 


Dated Dec. 1, 1940 


Pu a ee 
(Included is the Biennial Report of the Sales & Use Tax Division of 
the State Board of Equalization) 
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Constitutionality of Federal Property Tax 
(Concluded from page 154) 


v. Baltic Mining Co.,’° holding a tax on the product of 
a mine is not a tax on the property as such because 
of ownership but an excise on the result of the business 
of carrying on mining operations; Bromley v. Mc- 
Caughn,'! which permitted a tax on gifts because “a 
tax imposed on a particular use of property or on the 
exercise of a single power incidental to ownership of 
property is an excise which need not be apportioned” ; 
Cohn v. Graves,” holding a tax on income from land 
is not a tax on the land; and Superior Bath Co. v. Mc- 
Carroll,* which indicated that the “notion” attributed 
to the Pollock case “that a tax on income is subject to 
the limitations of a tax on the property which pro- 
duces it” is erroneous. In these and other cases the 
Court has gone far in recent years to broaden both 
state and federal taxing powers in many directions. 

The 16th Amendment ** says: “The Congress shall 
have power to lay and collect taxes on incomes, from 
whatever source derived, without apportionment 
among the several states, and without regard to any 
census or enumeration.” This eliminated the main 
restrictions which the Pollock case placed upon the 
federal power of income taxation. Since then the 
Pollock case has figured little in litigation or legal liter- 
ature. The writers who have discussed the subject, 
however, have unanimously—and almost vehemently 
—supported the doctrine of the Springer case.” 

The taxing power of the United States Government 
is more fettered than that of any warring nation. Our 
Government is likely to need more revenue for the 
prosecution of the war than can be obtained from 
consumer borrowing or by taxing consumer purchases, 
business activity and current income. The taxation of 
the accumulated wealth and property of the nation 
may be necessary. 

The doctrine of the Pollock case may still be strong 
enough to prevent Congress from levying an unappor- 
tioned tax on intangible property. But, the war and 
its needs have upset other and stronger precedents. 








© 240 U.S. 103 (1916). 

11 280 U. S. 124 (1929). 

122 300 U. S. 308 (1937). 

33 312 U. S. 176 (1941). 

14 Effective February 25, 1913. 

% Francis W. Bird—24 Harv. L, Rev. 31; Charles J, Bullock— 
15 Pol. Sci. Quart. 217, 452; Francis R. Jones—9 Harv. L. Rev. 
198; Charles L. B. Lowndes—47 Harv. L. Rev. 628; Dwight W. 
Morrow—10 Col, L. Rev. 379; J. H. Riddle—15 Mich. L. Rev. 566; 
E. R. Seligman—‘‘The Income Tax’’ (2nd ed.) 576 et seq.; Edward 
B, Whitney—20 Harv. L. Rev. 280. 



































































































































































































































































































































































































































































































































































































































































































































































































ALABAMA 
April 1—— 
Automobile dealers’ reports due. 
Franchise tax due (delinquent within 30 
days). 
April 10—— 
Automobile dealers’ reports due. 
Last day to file bank income tax returns. 
Oil and gas conservation tax due. 
Reports due from wholesalers, distributors 
and retailers of alcoholic beverages, 
Tobacco use tax reports and payment due. 


April 15—— 

Carriers’, warehouses’ and _ transporters’ 
gasoline tax reports due. 

Carriers’, warehouses’ and _ transporters’ 


lubricating oils tax reports due. 

Motor carriers’ mileage reports and taxes 
due. 

April 20—— 

Automobile dealers’ reports due. 

Coal and iron ore mining tax and reports 
due. 

Gasoline tax reports and payment due. 

Lubricating oils tax and reports due. 

Motor fuel tax reports and payment due. 

Sales tax and reports due, including small 
taxpayers. 

Use tax reports and payment due. 


ARIZONA 
April 1—— 
Mining corporation reports due. 
April 5—— 


Alcoholic beverage licensee’s reports due. 
April 15—— 

Gasoline tax and reports due. 

Gross income tax and reports due. 

Motor carriers’ reports and tax due. 
April 25—— 

Motor fuel carriers’ reports due. 


ARKANSAS 
April 10—— 
Alcoholic beverage reports and tax due. 
Motor fuel carriers’ reports due. 
Natural resources severance tax and re- 
ports due. 
Property tax returns due. 
Statement of purchases of natural _ re- 
sources due. 
April 20—— 
Gross receipts tax and reports due. 
Motor fuel tax and reports due. 
April—Third Monday 
Bank share tax installment due. 
Property tax installment due. 





CALIFORNIA 
April 1—— 
Gasoline tax and distributors’ physical in- 
ventory due. 








Insurance company premiums tax reports 

due. 
April 15—— 

Distilled spirits tax and reports due. 

Gasoline tax reports due. 

Personal income tax returns and first in- 
stallment of tax due. 

Private car tax reports due. 

Sales tax and reports due. 

Use fuel tax and reports due. 

Use tax and reports due. 


April 20—— 
Beer and wine tax and reports due. 
Motor carriers’ gross receipts tax due. 


COLORADO 
April 5—— 
Alcoholic beverage manufacturer’s report 
due. 
Motor carriers’ tax due. 


April 10—— 
Motor carriers reports due. 
Wholesale dealers’ alcoholic beverage re- 
ports due. 
April 14— 
Sales tax and reports due. 
Use tax and reports due. 


April 15—— 
Coal mine owners’ reports due. 
Coal tonnage tax and reports due. 
Income tax return and first installment of 
tax due. 
Service tax and reports due. 
April 25—— 
Gasoline tax and reports due. 
April 30—— 
Last day to pay property tax in one in- 
stallment without penalty. 


CONNECTICUT 
April 1—— 
Cable, car, express, telegraph and tele- 
phone corporation tax returns due. 
Foreign insurance company premiums tax 
due. 
Gasoline tax due from distributors. 
Income (franchise) tax and returns due. 
April 15—— 
Gasoline distributors’ reports due. 
April 20—— 
Alcoholic beverage tax and reports due. 


DELAWARE 
April 1—— 
Franchise tax due and payable until July 1. 
Motor vehicle registration fees due. 
Railroad tax installment due. 
April 15—— 
Alcoholic beverage manufacturers’ and im- 
porters’ reports due. 
Filling station gasoline tax reports due. 
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April 30—— 
Carriers’ gasoline reports due. 
Distributors’ gasoline tax and reports due. 


DISTRICT OF COLUMBIA 
April 10—— 
Alcoholic beverage manufacturers’, whole- 
salers’ and retailers’ reports due. 
Beer manufacturers’ and wholesalers’ re- 
ports due, 
April 15—— 
Beer tax due. 
Income tax returns and first tax install- 
ment due. 
April 25—— 
Gasoline tax and reports due. 


FLORIDA 
April 1—— 
Property tax (including intangibles) re 
turns due. 
April 10—— 


Manufacturers’ and dealers’ alcoholic bev- 

erage reports and payments due. 
April 15—— 

Carriers’ gasoline use tax reports due. 

Gasoline sales and use taxes and reports 
due. 

Motor vehicle fuel use tax and reports due. 

Transporters’ and carriers’ alcoholic bev- 
erage reports due. 


GEORGIA 

April 10—— 

Automobile dealers’ reports due. 

Tobacco wholesalers’ reports due. 
April 15—— 

Malt beverage tax and reports due. 
April 20—— 

Gasoline tax and reports due. 


IDAHO 
April 9——— 
Motor carriers’ monthly gross revenue re 
ports due. 
April 10—— 
Beer excise tax reports due. 
April 15—— 
Electric power company tax and reports 
due. 


Gasoline tax and reports due. 
Motor carriers’ gross receipts tax—qual- 
terly installment—due. 


ILLINOIS 
April 1—— 
Lien of real property tax attaches. 
April 10—— 
Motor carriers’ mileage tax due. 
April 15—— 
Cigarette tax returns due. 
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Last day to make alcoholic beverage re- 
ports. 

Public utility tax and reports due. 

Saies tax and reports due. 





Warehousemen’s reports on alcoholic bev- 
erages due. 
April 20—— 
Gasoline tax and reports due. 
Oil production tax and reports due. 
April 30—— 
Transporters’ gasoline tax reports due. 


INDIANA 
April 1—— 
Foreign bridge and ferry company prop- 
erty tax returns due. 
April 15——— 
Bank and trust company intangibles tax 
reports due. 
Bank share tax reports due. 
Carriers’ gasoline tax reports due. 
Gross income tax and reports due. 
April 20—— 
Bank and trust company intangibles tax 
due, 
Bank share tax due. 
Building and loan asssociations’ 
gibles tax and reports due. 
April 25—— 
Gasoline tax and reports due. 


intan- 


IOWA 
April 1—— 
Last day for assessment and report of 
bank share tax. 
Last day to make property tax returns. 
Motor carrier’s compensation tax due (sec- 
ond installment). 
= line company property tax reports 
ue. 
Property tax (first installment) delinquent. 
Railroad property tax reports due. 
April 10——— 
Carriers’ gasoline tax reports due. 
Cigarette vendors’ reports due. 
— A permittees’ beer tax and reports 
ue. 
April 20—___ 
Gasoline tax and reports due. 
Sales tax and reports due. 
Use tax and reports due. 


KANSAS 
April 19 -—— 
Malt beverage tax and reports due. 
April 15—— 
Carriers’ gasoline tax reports due. 
Compensating tax and reports due. 
Income tax return and first installment of 
tax due. 
Motor carriers’ gross ton mileage tax and 
reports due. 
April 20 
Motor carriers’ property tax returns due. 
les tax and reports due. 
April 25—_ 
Gasoline tax and reports due. 
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KENTUCKY 


April 10—— 


Amusement and entertainment tax and re- 
ports due. 

Cigarette tax reports due. 

Refiners’ and importers’ gasoline tax re- 
ports due. 


April 15—— 


Alcoholic beverage reports due. 

Corporation license tax reports due. 

Income tax returns and first tax install- 
ment due. 

Motor vehicle fuel (other than gasoline) 
tax and reports due. 

Passenger carriers’ mileage tax due. 

Public utility gross receipts tax and re- 
ports due. 


April 20—— 


Oil production tax and reports due. 
April 30—— 
Dealers’ and _ transporters’ 
and reports due. 


gasoline tax 


LOUISIANA 
April 1—— 
Last day to make railroad car mileage re- 
ports. 
Property tax returns due. 
Wholesalers’ tobacco tax reports due. 
April 10—— 
Importers’ gasoline tax and reports due. 
Importers’ kerosene tax and reports due. 
Importers’ lubricating oils tax reports due. 
Light wine and beer importers’ reports 
due. 





April 15—— 
Carriers’ gasoline tax reports due. 
Carriers’, kerosene tax reports due. 
Carriers’ light wine and beer reports due. 
Carriers’ lubricating oils tax reports due. 
Gift tax returns due. 
Intoxicating liquor 
dealers’ reports due. 
Wholesalers’ tobacco tax reports due. 
April 20—— 
Dealers’ gasoline tax and reports due. 
Dealers’ kerosene tax and reports due. 
Fuel use tax and reports due. 
Light wine and beer manufacturers’ and 
dealers’ tax reports due. 
Lubricating oils tax due; dealers’ reports 
due. 
New Orleans sales and use tax and re- 
ports due. 
Petroleum solvents reports due. 
State sales and use tax returns and pay- 
ments due, 
April 30—— 
Gas gathering tax and reports due. 
Petroleum products tax and reports due. 
Public utility and pipe line taxes and re- 
ports due. 
Motor carriers’ gross receipts tax and re- 
ports due. 
Severance tax and reports due. 


manufacturers and 


April 10———- 






April 10—— 

Malt beverage reports due from manufac- 
turers and wholesalers. 

April 15—— 

Bank share tax reports due. 

Last day for telephone, telegraph, street 
railway and railroad companies to make 
reports, 

Use fuel tax and reports due. 

April 30—— 
Gasoline tax and reports due. 


MARYLAND 


Admissions tax due. 
April 15— 
Domestic corporation franchise tax and 
reports due. 
Foreign corporation reports and filing fees 
due. 
Income tax returns and first tax install- 
ment due. 
April 30—— 
Beer tax and reports due. 
Gasoline tax and reports due. 
Reports due of motor fuel purchased in 
cargo lots. 


MASSACHUSETTS 

April 10—— 

Alcoholic beverage tax and reports due. 

Excise (income) tax return and first tax 

installment due. 

Meals excise tax and reports due, 
April 15—— 

Cigarette distributors tax and reports due. 
April 30—— 

Gasoline tax and reports due. 


MICHIGAN 

April 1—— 

Chain store tax due. 

Severance tax and reports due. 
April 5—— 

Carriers’ gasoline tax reports due. 
April—Second Monday—— 

Bank share tax reports due. 
April 15—— 

Sales tax and reports due. 

Use tax and reports due. 
April 20—— 

Distributors’ gasoline tax and reports due. 

Severance tax reports delinquent. 


MINNESOTA 
April 1—— 
Last day to file foreign corporation reports 
and pay fees. 
April 10—— 
Wholesalers’, brewers’ and manufacturers’ 
alcoholic beverage reports due. 
April 15—— 
Interstate motor carriers’ mileage tax and 
report due. 





April 25—— ‘ 
Gasoline tax and report due. 
April 30—— 
Insurance company premiums tax due. 


















































































































































































































































































































































































































































































































































































































































































































MISSISSIPPI 
April 1—— 
Bank share tax reports due. 
Car company property tax returns due. 
Property tax returns due. 
April 5—— 
Factory reports due. 
April—First Monday—— 
Railroad and public utility property tax 
returns due. 
April 10—— 
Brewers’ reports due. 
Admissions tax and reports due. 
April 15—— 
Gasoline tax and reports due. 
Manufacturers’, distributors’ and whole- 
salers’ tobacco tax reports due. 
Retailers’, wholesalers’ and distributors’ 
light wine and beer reports due. 
Sales tax and reports due. 
Timber severance tax and reports due. 
Use tax and reports due. 


MISSOURI 
April 5——— 
Non-intoxicating beer permittees’ reports 
due. 
April 15—— 


Gasoline tax reports due. 

Retail sales tax and reports due. 
April 25—— 

Gasoline tax due. 

Use fuel tax and reports due. 


MONTANA 
April 1—— 
First day to file foreign corporation coun- 
ty reports. 
Moving picture theatre licenses issued and 
tax due. 
Railroad property tax returns due. 
April 15—— 
Brewers’ and liquor wholesalers’ tax and 
reports due. 
Electric company reports and taxes due. 
Gasoline tax and reports due. 
Metalliferous mines license tax reports 
due. 
Motor carriers’ additional fees due. 
Personal income tax returns and first tax 
installment due. 
April 20—— 
Producers’, transporters’, dealers’ and re- 
finers’ crude petroleum reports due. 
April 30—— 
Coal mine operators’ tax and reports due. 
Last day for express and freight line com- 
panies to file reports. 
Oil producers’ license tax reports due. 
Telegraph and natural gas company tax 
and reports due. 


NEBRASKA 
April 1—— 
Bank share tax reports due. 





April 15—— 
Alcoholic beverage manufacturers’ 
wholesale distributors’ reports due. 





and 
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Gasoline tax and reports due. 
Imitation butter tax and reports due. 
Lists of stockholders of foreign corpora- 
tions due. 


April 20—— 


Car company reports due. 
Railroad property tax returns due. 


NEVADA 


April 1—— 


Petroleum products reports and fees due. 


April—Ten Days after First Monday—— 


Toll road and bridge quarterly tax and 
reports due. 


April 15—— 


Carriers’ gasoline tax reports due. 


April 25—— 


Dealers’ gasoline tax and reports due. 
Fuel users’ tax and reports due. 


NEW HAMPSHIRE 


April 1—— 


Corporation reports and fees due. 
Gasoline tax due. 


April 10—— 
Manufacturers’, wholesalers’ and permit- 
tees’ alcoholic beverage reports due; 


permittees’ payments due. 
National bank share tax reports due. 


April 15—— 


Gasoline tax reports due. 
Last day to file property tax returns. 





NEW JERSEY 


April 1—— 

Marine insurance company reports due. 

Motor vehicle registration and fees due. 

Railroads’ revenue schedules due. 

April 10—— 

Excise tax and reports due from interstate 
busses. 

Gross receipts reports and tax due from 
busses and jitneys in municipalities. 

April 15—— 

Alcoholic beverage taxes and reports due 
from manufacturers, distributors, trans- 
porters, warehousemen and importers. 

April 20—— 

Alcoholic beverage retail consumption and 
distribution licensees’ reports and taxes 
due. 

April 30—— 
Carriers’ gasoline tax reports due. 
Distributors’ gasoline tax and reports due. 


NEW MEXICO 
April 1—— 
Income tax information returns due. 
April 15—— 
Income tax reports and first tax install- 
ment due. 
Occupational gross income tax and reports 
due. 
Oil and gas conservation tax reports due. 
Severance tax and reports due. 









April 20—— 
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Electric, gas, steam and water company 
quarterly gross receipts fees due. 
Motor carriers’ tax and reports due. 


Gasoline tax and reports due. 
Use or compensating tax and reports due. 
April 30—— 
Oil and gas production tax net value re- 
ports due. 


NEW YORK 
April 1—— 
Foreign insurance company premiums tax 
and reports due. 
New York City property tax (semi-annual 
installment) due. 
April 15—— 
Personal income tax returns and first tax 
installment due. 
Unincorporated business tax and returns 
due. 
April 20—— 
Alcoholic beverage reports and taxes due. 
New York City retail sales tax and returns 
due. 
New York City use tax and returns due. 
April 25—— 
New York City public utility excise tax 
and returns due. 
New York City conduit company tax and 
reports due. 
April 30—— 
Gasoline tax and reports due. 


NORTH CAROLINA 
April 1—— 
Installment paper dealers’ tax and reports 
due. 
April 10—— 
Carriers’ gasoline tax reports due. 
Railroads’ alcoholic beverage reports and 
taxes due. 
April 15—— 
Sales tax and reports due. 
Spirituous liquor tax due. 
Use tax and reports due. 
April 20—— 
Distributors’ gasoline tax and reports due. 
Franchise carriers’ and haulers’ reports 
and taxes due. 
April 30—— 
Electric light, power, street railway, 843, 
water, sewerage and telephone company 
taxes and reports due. 


NORTH DAKOTA 
April 1—— 
Cigarette stamp tax reports due. 
Fire marshal tax due. 
Last day for filing foreign corporation re 
ports. 
April 15—— 
Alcoholic beverage transactions 
reports due. 
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Gasoline tax and reports due. 
Interstate motor carriers’ tax due. 
Motor carriers’ permit fees due. 

































April 20—— 
Sales tax and reports due. 
Use tax and reports due. 










OHIO 
April 1—— 
Motor vehicle registration and tax due. 
April 10—— 


Admissions tax and reports due. 
Class A and B permittees’ alcoholic bev- 
erage reports due. 
April 15—— 
Cigarette use tax and reports due. 
Use tax and reports due. 
April 20-—— 
Dealers’ gasoline tax reports due. 
April 30-——— 
Carrier’s gasoline tax reports due. 
Gasoline tax due. 














OKLAHOMA 








April 1—— 
Oil, gas and mineral gross production tax 
and reports due. 
April 5——— 
Operator’s reports of mines (other than 
coal) due. 
April 10—— 
Airports’ gross receipts tax and reports 
due. 
Alcoholic beverage tax and reports due. 
April 15—— 
Carriers’ gasoline tax reports due. 
Gasoline tax and reports due. 
Sales tax and reports due. 
April 20-——— 
Carriers’ use fuel tax reports due. 
Coal mine operators’ reports due. 
Use fuel oil tax and reports due. 
Use tax and reports due. 












































April 30 -——— 
— manufacturers’ tax and reports 
ue. 
- and natural gas information reports 
ue. 
OREGON 
April 1—_ 


Excise (income) tax returns and first tax 
instaliment due. 
Insurance company premiums tax due. 
Personal income tax returns and first tax 
installment due. 
Public utility reports due. 
April 19 -—_ 
Oil production tax and reports due. 
April 20 
Alcoholic beverage tax and reports due. 
Gasoline tax and reports due. 
Motor carriers’ tax and reports due. 













PENNSYLVANIA 





April 1 


Employers’ annual reports due on taxes 
withheld at source under Philadel- 
Phia income tax law. 

Pittsburgh property tax delinquent. 
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April 10—— 

Malt beverage reports due. 

Spirituous and vinous liquor importers’ 
reports due. 

April 15—— 

Employers’ monthly returns due on tax 
withheld at source under Philadelphia 
income tax law. 

Income (corporate) tax returns and first 
tax installment due. 

Manufacturers’ alcoholic beverage tax and 
reports due. 

April 30—— 
Gasoline tax and reports due. 


RHODE ISLAND 
April 1—— 
Insurance company premiums tax and re- 
turns due. 
April 10—— 
Manufacturers’ alcoholic beverage reports 
due. 
Tobacco products tax reports due. 
April 15—— 
Gasoline tax and reports due. 
April 30—— 
Reports due from corporations employing 
five or more persons. 


- 


SOUTH CAROLINA 
April 1—— 
Chain store tax and returns due. 
Domestic corporation license tax due. 
April 10—— 
Admissions tax reports and payment due. 
Beer and wine wholesalers’ reports due. 
Last day to file power tax return and pay 
tax. 
April 20—— 
Gasoline tax and reports due. 


\p elrielf 
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SOUTH DAKOTA 
April 1—— 
Passenger motor carriers’ tax due. 
April 15—— 
Alcoholic beverage sales reports due; tax 
due 30 days later. 
Gasoline tax reports due; tax due 30 days 
later. 
Sales tax and reports due. 
Use tax and reports due. 


April 30—— 
Mineral products severance tax and reports 
due. 
TENNESSEE 
April 1—— 


Cottonseed oil mill reports due. 

Motor vehicle registration and fees due. 

Public utility annual inspection fees due. 
April 5—— 

Cigarette distributors’ reports due. 
April 10—— 

Barrel beer tax due. 

Carriers’ gasoline tax reports due. 

Last day to file alcoholic beverage reports. 
April 20—— 

Bank share tax reports due. 

Distributors’ gasoline tax reports due. 

Liquid carbonic acid gas tax due. 

Property tax returns due. 
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April 1—— 
Commercial and collection agency tax and 
reports due. 
Motor vehicle registration fees due. 
Luxury excise tax and reports due on new 
radios, cosmetics and playing cards. 
= marble and cinnabar tax and reports 
ue 
Public utility tax and reports due. 
Sulphur production tax and reports due. 
Textbook publishers’ tax and reports due. 
April 10—— 
Cigarette distributors’ report due. 
Rice milling tax due. 
April 15—— 
Oleomargarine tax and reports due. 
April 20—— 
Carriers’ motor fuel tax reports due. 
Liquefield gas and liquid fuel use tax and 
reports due. 
Motor fuel tax and reports due. 
April 25—— 
Admissions tax and reports due. 
— black production tax and reports 
ue. 
—— gas production tax and reports 
ue. 
Oil production tax and reports due. 
=" prize and award tax and reports 
ue. 
April 30—— 
Last day to file bank share tax reports. 
Last day to file property tax returns. 


UTAH 
April 10—— 
Carriers’ gasoline tax reports due. 
Carriers’ use fuel tax reports due. 
Liquor licensees’ reports due. 
April 15—— 
Distributors’ and retailers’ 
and reports due. . 
Use fuel tax and reports due. 


gasoline tax 


VERMONT 
April 1—— 
Foreign corporations’ 
business expire. 
Motor vehicle registration and fees due. 
April 10—— 
Alcoholic beverage tax and reports due. 
April 15—— 


Electric light and power company reports 
and tax due. 


Railroad, transportation and _ telephone 


certificates to do 


company taxes due. 





April 20—— 
Last day to file property tax returns. 
National banks’ deposits reports due. 
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Gasoline tax and reports due. 


VIRGINIA 
April 1—— 
Insurance company premiums tax due. 
Motor vehicle registration and fees due. 
April 10—— 
Beer dealers’, bottlers’ and manufactur- 
ers’ reports due. 
April 15—— 
Corporation income tax returns due. 
Income information returns due from cor- 
porations and partnerships. 
April 20—— 
Carriers’ gasoline tax reports due. 
Gasoline tax and reports due. 
Use fuel tax and reports due. 


WASHINGTON 
April 1—— 
Public utility special reports and fees due. 
Steamboat companies’, wharfingers’ and 
warehousemen’s taxes and reports due. 
April 10—— 
Brewers’ and manufacturers’ 
ucts reports due. 
April 15—— 
Auto transportation company reports and 
taxes due. 
Butter substitutes reports and taxes due. 
Carriers’ gasoline tax reports due. 
Fuel oil tax and reports due. 
Gasoline tax and reports due. 
Use fuel tax and reports due. 
April 30—— 
Express company reports due. 


malt prod- 


WEST VIRGINIA 
April 1—— 
Public service corporation property tax re- 
turns due. 
Public utility taxes and reports due. 
April 10—— 
Alcoholic beverage tax and reports due. 
April 15—— 
Personal income tax and returns due. 
Sales tax reports and payment due. 
April 30—— 
Foreign corporation reports due. 
Gasoline tax reports and payment due. 
Occupational gross income tax quarterly 
reports and payment due. 


WISCONSIN 
April 1—— 
First day to file foreign and non-profit 
corporation annual reports. 
Beer tax reports due. 


Codéperative association reports due. 

Last day for domestic corporations to file 
reports. 

Last day for foreign corporations to file 
reports. 

Motor carriers’ flat tax due. 

Passenger motor vehicle registration and 
fees delinquent. 

Street railway, light, heat, power, con- 
servation and regulation company re- 
ports due. 

April 10—— 

Alcoholic beverage tax reports due. 

Oleomargarine tax and reports due. 

Tobacco products tax and returns due. 

April 20—— 

Gasoline and diesel fuel tax and reports 

due. 
April 30—— 
Privilege dividend tax and returns due. 


WYOMING 
April 1—— 
Bank share tax reports due. 
Pipe line company property tax returns 
due. 
Public utility property tax returns due. 
Telegraph and telephone company prop- 
erty tax returns due. 
April 10—— 
Carriers’ gasoline tax reports due. 
April 15—— 
Dealers’ gasoline tax reports due. 
Sales tax and reports due. 
Use tax reports and payment due. 
Wholesalers’ gasoline tax and reports due. 
April 20—— 
Motor carriers’ tax and reports due. 


* * * 


FEDERAL TAX CALENDAR 
April 15— 

Corporation income tax and excess profits 
tax returns due for fiscal year ended 
January 31. Forms 1120 and 1121, 

Entire income-excess profits taxes or first 
quarterly installment due on returns for 
fiscal year ended January 31. Forms 
1040, 1041, 1120, 1121, 1120H, 1120L. 

Entire income tax or first and second quar- 
terly installments due under general ex- 
tension (citizens abroad, etc.) for fiscal 
year ended October 31, with interest at 
6% from January 15 on first installment. 
Form 1040 or 1120. 

Entire income tax or first quarterly in- 
stallment due on returns of nonresidents 
for fiscal year ended October 31. Forms 
1040B, 1040NB, 1040NB-a, 1120NB. 

Fiduciary income tax return due for fiscal 
year ended January 31. Form 1041. 

Foreign partnership return of income 
due by general extension for fiscal year 
ended October 31. Form 1065. 

Individual income tax returns due by gen- 
eral extension for fiscal year ended Oc- 
tober 31, in case of American citizens 
abroad. Form 1040, 1040A. 

Individual income tax return due for fiscal 
year ended January 31. Form 1040, 
1040A. 

Last quarterly income tax payment due on 
returns of nonresidents for fiscal year 
ended January 31, 1941. Forms 1040B, 
1040NB, 1040NB-a, 1120NB. 

Life insurance company income tax returns 
due for fiscal year ended January 31. 
Form 1120L. 

Monthly information return of stockhold- 
ers and directors of foreign personal 


holding companies due for March. Form 
957. 


Nonresident alien individual income ty 
return due for fiscal year ended O 
31. Form 1040B. 


ober 


Nonresident alien individual income 
return due (no U. S. business or office 
for fiscal year ended October 31. Form 
1040NB, 1040NB-a. 

Nonresident foreign corporation income 
tax return due for fiscal year ended 
October 31. Form 1120NB. 


Partnership return of income due for fise 
year ended January 31. Form 1065, 


Resident foreign corporations and dome 
tic corporations with business and book 
abroad or principal income from U. § 
possessions—returns due for fiscal ye 
ended October 31, by general extension. 
Forms 1120 and 1121. 


Second quarterly income-excess profits tax 
payment due for fiscal year ended O 
tober 31. Forms 1040, 1041, 1120, 1120H, 
1120L, 1121. 

Second quarterly income tax payment due 
on returns of nonresidents for fiscal yea 
ended July 31. Forms 1140B, 1120H, 
1120L, 1120NB. 

Stockbrokers’ monthly return of stamp 
account due for March. Form 838. 


Third quarterly income-excess profits 
payment due for fiscal year ended Jul 
31. Forms 1040, 1041, 1120, 1120H, 1120, 
1121. 

April 20—— 

Monthly information return of ownershl 
certificates and income tax to be paid 
source on bonds due for March. Form 
1012. 

April 30—— 

Admissions, dues and safety deposit box 
rentals tax due for March, Form 729. 
Excise taxes on electrical energy, telegraph 
and telephone facilities, transportation 
of oil by pipe line, and passenger tram 
portation due for March, Form 727. 

Excise taxes on lubricating oils, matche 
and gasoline due for March. Form 726 

Excise taxes on sales due for March. Fort 
728. 

Processing taxes on oils due for Mare 
Form 932. 


Retail dealers’ excise tax and returns ¢ 
for March on jewelry, etc., furs @ 
toilet preparations. Form 728a. 

Sugar (manufactured) tax due for Mare 
Form 1 (Sugar). 

Tax on bowling alleys, billiard and Pé 
rooms and coin operated amusement 
gaming devices due for March, if } 
bility incurred. Form 11B. 








